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Title 3— Proclamation 5377 of October 4, 1985

The President Suspension of Entry as Nonimmigrants by Officers or Em-
ployees of the Government of Cuba or the Communist Party
of Cuba

By the President of the United States of America

A Proclamation

In light of the current state of relations between the United States and Cuba,
including the May 20, 1985, statement that the Government of Cuba had
decided “to suspend all types of procedures regarding the execution” of the
December 14, 1984, immigration agreement between the United States and
Cuba, thereby disrupting normal migration procedures between the two coun-
tries, I have determined that it is in the interest of the United States to impose
certain restrictions on entry into the United States of officers or employees of
the Government of Cuba or the Communist Party of Cuba.

NOW, THEREFORE, I, RONALD REAGAN, by the authority vested in me as
President by the Constitution and laws of the United States of America,
including section 212(f) of the Immigration and Nationality Act of 1952, as
amended (8 U.S.C. 1182(f)), having found that the unrestricted entry of officers
or employees of the Government of Cuba or the Communist Party of Cuba into
the United States would, except as provided in Section 2, be detrimental to the
interests of the United States, do proclaim that:

Section 1. Entry of the following classes of Cuban nationals as nonimmigrants
is hereby suspended: (a) officers or employees of the Government of Cuba or
the Communist Party of Cuba holding diplomatic or official passports; and (b)
individuals who, notwithstanding the type of passport that they hold, are
considered by the Secretary of State or his designee to be officers or employ-
ees of the Government of Cuba or the Communist Party of Cuba.

Sec. 2. The suspension of entry as nonimmigrants set forth in Section 1 shall
not apply to officers or employees of the Government of Cuba or the Commu-
nist Parly of Cuba: (a) entering for the exclusive purpose of conducting official
business at the Cuban Interests Section in Washington; at the Cuban Mission
to the United Nations"in New York; or at the United Nations in New York
when, in the judgment of the Secretary of State or his designee, entry for such
purpose is required by the United Nations Headquarters Agreement; (b) in the
case of experts on a mission of the United Nations and in the case of
individuals coming to the United States on official United Nations business as
representatives of nongovernmental organizations when, in the judgment of
the Secretary of State or his designee, entry for such purpose is required by
the United Nations Headquarters Agreement; or (c) in such other cases or
categories of cases as may be designated from time to time by the Secretary of
State or his designee.

Sec. 8. This Proclamation shall be effective immediately.
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IN WITNESS WHEREOF, I have hereunto set my hand this 4th day of Oct., in
the year of our Lord nineteen hundred and eighty-five, and of the Independ-
ence of the United States of America the two hundred and tenth.

[FR Doc. 85-24403
Filed 10-8-85; 2:19 pm)
Billing code 3185-01-M
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Presidential Documents

Proclamation 5378 of October 7, 1985

Twenty-fifth Anniversary Year of the Peace Corps

By the President of the United States of America

A Proclamation

The American people throughout our history have shown their commitment
and concern for the welfare of their fellow men and women, both in their own
communities and around the globe. Nowhere has the proud American tradition
of voluntarism been better illustrated than through the Peace Corps, which has
begun a year-long observance of its twenty-fifth anniversary.

For a quarter of a century, the Peace Corps has recruited and trained
volunteers to serve in countries of the developing world, helping people help
themselves in their quest for a better life. More than one hundred and twenty
thousand Americans have served in the Peace Corps in more than ninety
countries. Their projects and programs have built bridges of understanding
between the people of the United States and the peoples of the countries they
have been privileged to serve.

Peace Corps volunteers have returned to their communities enriched by the
experience, knowing more of the world, its complexities, and its challenges.
They continue to communicate with people in the countries where they
served, thereby strengthening the ties of friendship and mutual understanding.

The Peace Corps’ call for service has renewed importance today, as American
volunteers help others overseas seek long-term solutions to the complex
human problems of hunger, poverty, illiteracy, and disease. The generous
response to this call continues to exceed the Peace Corps' recruitment require-
ments.

The Congress, by House Joint Resolution 305, has designated the period from
October 1, 1985, through September 30, 1986, as the twenty-fifth anniversary
year of the Peace Corps and authorized and requested the President to issue a
proclamation on this occasion to honor Peace Corps volunteers past and
present.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim October 1, 1985, through September 30, 1986, the
Twenty-fifth Anniversary Year of the Peace Corps. I call upon public and
private international voluntary organizations, development experts, scholars,
the business community, individuals and leaders in the United States of
America and overseas, and past and presént Peace Corps volunteers to reflect
upon the achievements of the Peace Corps during its twenty-five years, as well
as to consider ways that the talents and expertise of its volunteers may be
used even more effectively in the future. During this time, I invite all Ameri-
cans to honor the Peace Corps and its volunteers past and present, and
reaffirm our Nation's commitment to helping people in the developing world
help themselves.
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IN WITNESS WHEREOF, I have hereunto set my hand this seventh day of
October, in the year of our Lord nineteen hundred and eighty-five, and of the
Independence of the United States of America the two hundred and tenth.

e (é o\ (gl-utow

Flled 10-8-85; 220 pm]
Biiling code 3185-01-M
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IFR Doc. 85-24405
Filnd 10-8-85: 2:21 pm)
Billing code 3105-01-M

Presidential Dccuments

Proclamation 5379 of October 7, 1985

Mental Illness Awareness Week, 1985

By the President of the United States of America

A Proclamation

At some time in their lives, millions of Americans in all walks of life suffer
from some form of mental illness. The cost of such illness to society is
staggering, totaling billions of dollars for treatment, support, and lost produc-
tivity each year.

The emotional costs to those who suffer, and the anguish it causes their
families and friends, are beyond reckoning. Because of the unwarranted
stigma too often associated with mental illness—a by-product of fear and
misunderstanding—many victims do not seek the help they need.

But help is available. Treatment can bring relief to many. Scientific advances
in recent decades have led to a variety of effective treatments, using modern
drugs as well as behavioral and psychosocial therapies: the lows of a depres-
sive disorder can be ameliorated; suicide prevented; hallucinations and delu-
sions dispelled; and crippling anxieties eased. Those who suffer can be healed
and again become productive members of society.

In recognition of the unparalleled growth in scientific knowledge about mental
illnesses and the need to increase awareness of such knowledge, the Con-
gress, by Senate Joint Resolution 67, has designated the week beginning
October 6, 1985, as “Mental lllness Awareness Week" and authorized and
requested the President to issue a proclamation in observance of this event.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim the week beginning October 6, 1985, as Mental
Illness Awareness Week. I call upon all health care providers, educators, the
media, public and private organizations, and the people of the United States to
join me in this observance.

IN WITNESS WHEREOF, I have hereunto set my hand this seventh day of
October, in the year of our Lord nineteen hundred and eighty-five, and of the
Independence of the United States of America the two hundred and tenth.

0o B
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FEDERAL RESERVE SYSTEM

12 CFR Part 210
[Docket No. R-0552]

Regulation J—Collection of Checks
and Other Iltems and Wire Transfers of
Funds °

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Temporary rule; request for
comment.

SUMMARY: The Board has adopted an
amendment to Subpart A of Regulation |
creating a standard holiday schedule to
be applied to the recently adopted
notification of nonpayment provision.
Although the temporary rule is effective
immediately the Board is requesting
comments from the public prior to
adopting a final rule,

DATE: The temporary rule is effective on
October 3, 1985. Comments must be
received by November 4, 1985,

ADDRESS: Comments, which should refer
to Docket No. R-0552, may be mailed to
the Board of Governors of the Federal
Reserve System, 20th & C Streets NW.,
Washington, DC 20551, attention Mr.
William W. Wiles, Secretary. Comments
may also be delivered to Room B-2223
between 8:45 a.m. and 5:15 p.m.
Comments may be inspected at Room B-
1122 between 8:45 a.m. and 5:15 p.m.
except as provided in § 261.6(a) of the
Board's Rules Regarding Availability of
Information, 12 CFR 261.8(a).

FOR FURTHER INFORMATION CONTACT:
Elliott C. McEntee, Associate Director,
Division of Federal Reserve Bank
Operations (202/452-3928); Joseph R.
Alexander, Attorney, Legal Division
(202/452-2489): or Joy W. O'Connell,
I'elecommunication Device for the Deaf
(202/452-3244).

SUPPLEMENTARY INFORMATION: On
."ebruary'a. 1985, the Board amended

§ 210.12 of Regulation |, 12 CFR 210.12,
to strengthen the requirement that
paying banks provide notice of
nonpayment when they are returning
large-dollar cash items presented
through the Federal Reserve, 50 FR 5734
(1985). The amendment requires the
paying bank to provide notice to the
bank of first deposit (“depositary bank™)
that the item is being returned unpaid by
midnight of the second banking day
following the paying bank's deadline for
return of the item to its Reserve Bank, 12
CFR 210.12(c)(2). The requirement took
effect on October 1, 1985,

While the Board was seeking
comment on the notification
amendment, three of the 260 comments
received discussed the problem that
could be the result of different holiday
schedules observed by banks in
different regions in the country. These
commenters suggested that the Board
override state and local holidays and
impose a uniform holiday schedule
nationwide. After examining this issue,
the Board determined that it was not
necessary or desirable to impose a
uniform schedule at that time,

As Regerve Banks refined the details
of the new and complex operations
required to implement the notification
procedures on October 1, however, they
realized that the discrepencies among
banks as to what constitutes banking
days create greater problems for paying
banks than had previously been
anticipated and that these problems
arise more quickly and more frequently
than had previously been assumed. This
results from the way in which the
notification procedure is designed to
work.

The notification of nonpayment
requirement provides that the payi
bank must notify the depositary baurli if
it is not going to pay a cash item. The
notice must be received by the
depositary bank by midnight of the
paying bank's second banking day
following the deadline the regulation
imposes on the paying bank for return of
the item. For example, if a paying bank
receives a check from a Reserve Bank
on Monday, it must return the check to
the Reserve Bank by midnight on
Tuesday and provide notice of
nonpayment to the depositary bank by
midnight Thursday.

Regulation ] defines the term “banking
day" to mean “a day during which a
bank is open to the public for carrying

on substantially all of its banking
functions.” 12 CFR 210.2{d) *. This
definition means that the business
schedule of the paying bank will drive
the time at which notice must be"
received by the depositary bank. For
example, if the paying bank in the
previous illustration is closed on
Wednesday, it would only be required
to provide notice of nonpayment to the
depositary bank by midnight Friday.

The definition may cause problems for
banks if they are open for business on
days thal most of the banking
community is closed. For example, many
banks are open for most of their banking
functions on Saturdays. This is
especially true for banks that normally
observe regular midweek closing days.
If a bank that opens on Saturday
received a check on Wednesday, it
would have to return the check to its
Reserve Bank by midnight Thursday and
provide notice to the depositary bank by
midnight Saturday. If the depositary
bank were closed on that Saturday,
notice could be made on the following
Monday, but it could be difficult for the
paying bank to determine whether the
depositary bank was closed or open,
especially if the two banks are
separated by any great distance.
Nevertheless, in some cases Saturday
would count as a banking day for
purposes of providing the notice.

In order to provide the return item
notification service on Saturdays for
paying banks, the Reserve Banks
estimate that they would incur costs of
up to 850,000 for each Saturday. In short,
the costs for Reserve Banks to provide
the return item service for paying banks
on Saturdays in relation to the number
of notices to be provided would result in
a misallocation of economic resources in
the payments mechanism.

Private correspondent banks are also
planning to provide a return item
notification service. If they are to
provide a complete service, they too
would have to remain open on
Saturdays and nonstandard holidays to
provide the service on behalf of their
customers. Given the relatively small
volume expected on these days, this
would also be a costly service for
correspondent banks to provide.

The alternative to the Reserve Banks
or other service providers being open on

! This definttion in the same as that genoraily
found in State law. See U.C.C. 4-101{1)(c).
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Saturdays while not going forward with
the proposed temporary rule would be to
require paying banks to fend for
themselves on Saturdays. This is likely
to be very burdensome to the paying
banks. it would require them to
establish, for at least one day each
week, the elaborate procedures
necessary for making notice of
nonpayment to ather banks open on
Saturdays. This would be complicated
by the difficulty in ascertaining whether
or not the depositary bank is open and
able to receive notices on Saturdays.

In order to alleviate these problems
and similar problems that arise with
respect to certain holidays which may
not be observed uniformly, the Board is
adopting a standard holiday schedule
for purposes of calculating the deadline
for the notice of nonpayment. The Board
is not attempting at this time to establish
a nationwide bank holiday schedule for
all purposes. Under the amendment, the
following days will not be considered
banking days for purposes of the notice
of nonpayment:

All Saturdays.

All Sundays,

New Year's Day (January 1),

Martin Luther King's Birthday (third

Monday in January),

Washington's Birthday (third Monday

in February),
Memorial Day (last Monday in May),
Independence Day (July 4),
Labor Day (first Monday in
September),

Columbus Day (second Monday in
Octaber),

Veterans' Day (November 11),

Thanksgiving Day (fourth Thursday in
November), and

Christmas Day {December 25).

This schedule follows that observed by
the federal government, See 5 U.S.C.

6103,

If a fixed holiday (such as Christmas)
falls on a Saturday, the holiday will be
observed on the previous Friday; if such
a holiday falls on a Sunday, it will be
observed on the following Monday. This
practice also follows that adopted by
the federal government. See, Exec.
Order No. 11,582 (Jan. 1, 1971). The
Board, however, specifically seeks
comment on whether there are other
alternatives for handling such
OCCUITENces.

Immediate adoption of this rule is
required to avoid potential problems
arising on October 5, 1985, the first
Saturday on which the notification
would apply. In addition, this
amendment will ease a regulatory
burden in that paying banks that open
on Saturday will be given an extra day
to comply with the notice requirements

under certain circumstances. It will also
relieve correspondent banks providing
the notification service of the
responsibility of remaining open on
Saturdays. For these reasons, the Board
finds that application of the notice and
public participation provisions of 5
U.S.C. 553 to this action would be
contrary to the public interest and that
good cause exists for making this action
effective immediately.

This regulation will not have any
significant impact on a substantial
number of small entities.

List of Subjects in 12 CFR Part 210

Banks, Banking, Federal Reserve
System.

PART 210—[AMENDED]

Pursuant to its anthority under section
13 of the Federal Reserve Act, 12 U.S.C.
342, section 16 of the Federal Reserve
Act, 12 U.S.C. 248(0) and 360, section
11(i) of the Federal Reserve Act, 12
U.S.C. 248(i), and other provisions of
law, the Board hereby amends 12 CFR
210.12{c).

1. The authority citation for Part 210
continues to read as follows:

Authority: Seca. 13, 16, and 11(i) of the
Federal Reserve Act, 12 U.S.C. 342, 248(0),
360, and 248(i).

2. Section 210.12 is amended by
adding a new paragraph {c)(10) to read
as follows:

§210.12 Return of cash items.

(c . .

{10) The following days shall not be
considered banking days for purposes of
the deadline for notice of nonpayment:
Saturdays and Sundays, January 1, the
third Monday in January, the third
Monday in February, the last Monday in
May, July 4, the first Monday in
September, the second Monday in
October, November 11, the fourth
Thursday in November, and December
25. If January 1, July 4, November 11, or
December 25 fall on a Saturday, the
previous Friday shall not be considered
a banking day for purposes of this
subsection. If January 1, July 4,
November 11, or December 25 fall on a
Sunday, the next following Monday
shall not be considered a banking day
for purposes of this subsection.

By Order of the Board of Govemnors of the
the Federal Reserve System, October 3, 1985,
William W. Wiles,

Secrelary of the Board,
|FR Doc. 85-24102 Filed 10-9-85; 8:45 am)
BILLING CODE 8210-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR PART 39

[Docket No. 85-CE-22-AD; Amdt. 35-5147]

Airworthiness Directives; Cessna
Models 402C and 414A Alrplanes

AGeNCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment revises
Airworthiness Directive (AD) 85-13-
03R1 Amendment 38-5113, applicable to
certain Cessna Models 402C and 414A
airplanes, by clarifying the initial
inspection compliance time and by
providing an alternate method of
compliance for airplanes equipped with
Cessna Service Kit SK414-17.
Subsequent to issuing the AD, the FAA
learned that the AD in part, placed an
unintentional burden on certain owners/
operators with regard to repetitive
radiographic inspections of the the
engine beams. This revision removes
this unnecessary burden and affords
owners/operators an optionsl
compliance method.

EFFECTIVE DATE: October 10, 1985.
Compliance: As prescribed in the body
of the AD.

ADDRESSES: Cessna Multi-engine
Service Bulletin MEB85-3, dated March
1, 1985, applicable to this AD may be
obtained from the Cessna Aircraft
Company Customer Services, P.O. Box
1521, Wichita, Kansas 67201; Telephone
(318) 685-9111. A copy of this
information is also contained in the
Rules Docket, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
Mr. Lawrence S. Abbott, Aerospace
Engineer, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas
67209; Telephone (316) 946-4409.

SUPPLEMENTARY INFORMATION: AD 85-
13-03R1 (Amendment 38-5113)
applicable to Cessna Models 402C and
414A airplanes which superseded AD
85-13-03 (Amendment 39-5086), was
issued on July 23, 1985, and became
effective August 7, 1885. Its intent was to
provide an initial compliance time for
airplanes subject to the repetitive 1600
hour radiographic inspection required
by the superseded AD. In part, AD 85-
13-03R1 requires radiographic
inspection at 1600 hour intervals of
those engine beams on which Cessna
Service Kit SK414-17 has been
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incorporated. As wrilten, this creates an
undue and unintentional burden on
affected owners foperators since the
requirement ignores the time of
installation of the SK414-17 kit for the
initial inspection. This revision corrects
paragraph (a)(3) of AD 85-13-03R1 by
associating the 50 flight hour initial
compliance time interval to time-in-
service of the previously installed kit.

In addition, the FAA has become
aware of an alternative method of
compliance with the AD which may be
used under certain conditions,
Accordingly, paragraph (c){2) af AD 85-
13-03R1 has been rewritten to allow for
this alternative.

This amendment provides allowable
time for compliance with the AD end an
alternate method of compliance under
certain conditions which the FAA has
determined is acceptable from a safety
standpoint. Since it removes an
unnecessary burden on the operator by
eliminating the possibility for
unwarranted duplicate compliance and
provides for an alternate method of
compliance, notice and public procedure
hereon are impracticable and
unnecessary and contrary to the public
interest.

For the reasons stated above, I certify
that this action (1) is not a “major rule"
under Executive Order 12291 and (2) is
nol a significant rule under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1879). A copy of
the final evaluation prepared for this
action is contained in the regulatory
docket. A copy of it may be obtained by
contacting the Rules Docket under the
caption “ADDRESSES" at the location
identified.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft safety,
Aircrafl, Safety.

Adoption of the Amendment
PART 39—{AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39,13 of Part 39 of the FAR as
follows:

§39.13 [Amended]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423:
42 US.C. 106(g) (Revised, Pub. L. 97-449,
Innuary 12, 1983); and 14 CFR 11.89.

2. By revising paragraphs (a){3) and
(c){2) of AD 85-13-03R1 as follows:
(a){3) On al! the above airplanes with

Cessna Service Kit SK414-17 installed and
that have more than 1550 hours time-in-

service from the time of installation, within
the next 50 Might hours and each 1800 hours
time-in-service thereafter, radiographic
inspect the engine beams in accordance with
Cessna Multi-engine S/B MEB85-3, dated
March 1, 1985, attachment, Section 1il:
Inspection Procedures—Radiographic.

(c)(2) if cracks found in the top (horizontal
portion) of the beam are less than 1.75 inches,
accomplish one of the following actions;

(i) Stop drill the crack and install Cessna
Service Kit SK414-19 in accordance with
Cessna Multi-engine S/B MEB85-3, dated
March 1, 1985, or

(if) Stop drill the crack and reinstdll Cessna
Service Kit SK414-17, and each 1600 hours
time-in-service thereafter radiographic
inspect the engine beams in accordance with
Cessna Multi-engine S/B MEB85-3, dated
March 1, 1885,

This amendment revises AD 85-13-03R1,
Amendment 39-5113.

This amendment becomes effective on
October 10, 1985,

1ssued in Kansas City, Missouri, on
September 25, 1985.

Edwin S. Harrls,

Director, Central Region.

[FR Doc, 85-24236 Filed 10-9-85: 8:45 am|
BILLING COOE 4310-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-22499; File No. S7-8-84)

Customer Prot'ecﬂon Rule

AGENCY: Securities and Exchange
Commission.

ACTION: Rule amendment.

SUMMARY: The Securities and Exchange
Commission (“Commission") is adopting
amendments to Rule 15¢3-3 under the
Securities Exchange Act of 1934 (“Act”).
Under the rule, the broker-dealer is
required to make a weekly computation
(or in certain cases a monthly
computation), as of the close of business
Friday, to determine how much money it
is holding which is either customer
money or money obtained from use of
customer securities (.e., formula
credits). From that amount the broker-
dealer subtracts the amount of money it
is owed by its cash or margin customers
or by other broker-dealers because of
customer transactions (7.e., formula
debits). If the credits exceed the debits,
the broker-dealer must deposit the
excess by Tuesday morning in a Reserve
Bank Account. If the debits exceed the
credits, no deposit is necessary. This
process is commonly referred to as the
Reserve Formula Computation.

The amendments will, for purposes of
the debit items of the Reserve Formula;

{1) Exclude the debit balances of
household members and other persons
related to broker-dealer principals or
affiliated in a certain way with a broker-
dealer; (2] exclude, under certain
circumstances, the debit balances of
accounts in which “principals” of a
broker-dealer have ownership interests:
and (3) exclude, under certain
circumstances, the amount by which a
broker-dealer’s margin accounts
receivable (a debit item) with a single
customer exceeds twenty-five percent of
the net capital of the broker-dealer prior
to securities haircuts (“tentative net
capital”).

The amendments are designed to
assure that customers’ funds and
securities held by broker-dealers are
protected against misuse of insolvency.
The net effect of the amendments is to
require that greater deposits be made in
the Reserve Bank Accounts of some
broker-dealers.

EFFECTIVE DATE: November 22, 1985
excep! the concentration provision (17
CFR 240.15¢c3-3a, Note E, paragraph 5)
which will be effective on April 1, 1986.

FOR FURTHER INFORMATION CONTACT:
Michael A, Macchiaroli, Division of
Market Regulation, 450 5th Street, NW.,
Washington, DC 20549 (202) 272-2904.

SUPPLEMENTARY INFORMATION:
I. Introduction

Rule 15¢3-3 is designed to asure that
customers' funds {as well as securities)
held by broker-dealers are protected
against broker-dealer misuse or
insolvency. The rule requires, among
other things, that a broker-dealer
maintain with a bank or banks a
“Special Reserve Bank Account for the
Exclusive Benefit of Customers"
(“Reserve Bank Account”) and deposit
in this accoutn its reserve requirement
as computed in accordance with the
Formula for Determination of Reserve
Requirement For Brokers and Dealers
(“Reserve Formula™), Exhibit A of Rule
15¢3-3, In addition, before making a
withdrawal from the Reserve Bank
Account, a broker-dealer must make a
computation which shows that after the
withdrawal there is an amount
remaining in the Reserve Bank Account
at least equal to that required to be on
deposil.

Under the Rule, a broker-dealer is
required to make a weekly computation
(or in certain cases a monthly
computation), as of close of business
Friday, to determine how much money it
is holding which is either customer
money or money obtained from use of
customer securities (7.e., formula
credits). From that amount the broker-
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dealer subtracts the amount of money it
is owed by its cash or margin customers
or by other broker-dealers and certain
other entities because of customer
transactions (i.e., formula debits). If the
credits exceed the debits, the broker-
dealer must deposit the excess by
Tuesday morning in a Reserve Bank
Account. If the debits exceed the
credits, no deposil is necessary.

One of the purposes of the Reserve
Formula is to ensure that customers’
funds held by a broker-dealer are
deployed only in areas of the broker-
dealer’s business related to servicing its
customers (Z.e., debit items in the
Reserve Formula) or, to the extent that
the funds are not deployed in these
limited areas, that they be deposited in a
Reserve Bank Account. Thus, the
Reserve Bank Account includes all
funds held by a broker-dealer that have
as their source customer assets and
which have not been utilized to finance
the broker-dealer's customer related
transactions. The rule makes it unlawful
for a broker-dealer to accept or use
customer funds to finance any part of its
proprietary business activities. This
prohibition applies as well to
transactions of principal officers,
directors, and general partners
(“principals"”) of a broker-dealer and
thereby prevents the broker-dealer from
using customer funds to finance the
insiders' own personal investment
activities.

Recent events, particularly the
financial failures of two broker-dealers,
caused renewed concern in the area of
misuse of customer free credit balances.
Proposed revisions to Rule 15¢3-3 were
recommended by a Committee of the
Securities Industry Association (“SIA")
in response to the problem of protecting
customer free credit balances. Based on
these recommendations the Commission
proposed remedial revisions to Rule
15¢3-3 in Securities Exchange Act
Release No. 20655 (February 15, 1984). In
response to comments received on that
proposal, the Commission modified its
proposal and reproposed the
amendments for public comment in
Securities Exchange Act Release No.
21865 (March 26, 1985).

The Commission received fifteen
comment letters on the proposed
amendments. Most of the commentators
supported the stated objective of the
proposed amendments: to protect
customers' funds held by broker-dealers
from misuse or insolvency, and to
ensure-that those funds are used only to
service bona fide customers accounts.
Some of the commentators however, still
believed that the costs of compliance *
(e.g., computer programming and

financing costs) would be unduly
burdensome on smaller and medium
sized broker-dealers, Others believed
that the mechanism of allowing the
Designated Examining Authority
(“DEA") to grant exceptions to the
concentration provision would be
unworkable absent uniform guidelines
for granting exceptions. In light of the
specfic comments received and, with the
view towards minimizing the
compliance burden on broker-dealers,
the Commission has determined to
adopt the proposed amendments in
modified form.

I1. Discussion

The Commission proposed three
amendments to Rule 15¢3-3. Each of
these amendments is described below
along with a summary of the comments
received and any modifications made in
adopting the amendments.

A. Household Members, Related
Persons and Affiliates

As stated in its prior releases, the
Commission is concerned that certain
broker-dealer principals have been able
to utilize the securities accounts of
family members [or persons under their
control) or affiliates to circumvent the
prohibition against the use of customer
funds held by their firms (Le., credit
items in the Reserve Formula) to finance
their own securities activities. The
Commission is concerned that this
financing activity can lead to a
reduction or total elimination of the
broker-dealer’s reserve deposit
requirements to the possible detriment
of bona fide public customers.

The Commission thus proposed to add
a paragraph to Note E of the Reserve
Formula which would provide that:
the debit balances in the'accounts of
household members and other persons
related to principals of a broker-dealer or
affiliated with a broker-dealer are not
“customers” debit balances, and therefore
should not be included in the Reserve
Formula, unless it can be shown that such
debit balances are directly related to formula
credit items for those same persons,

The Commission proposed 1o define
the terms “household members and
other persons related to. . ." to include

arents, mothers-in-law or fathers-in-
aw, husbands or wives, brothers or
sisters, brothers-in-law or sisters-in-law,
children or any relative to whose 3
support the broker-dealer principal
contributes directly or indirectly.

Commentators on the origina
proposal suggested that the proposed
definition was too broad. In response to
those comments, the Commission
reproposed the definition and asked
commentators to suggest alternative

definitions. Although none of the latest
round of commentators suggested
alternative definitions, two of the
commentators suggested establishing a
de minimis threshold of $50,000 below
which the debit balances of household
members and other persons releated to
principals of a broker-dealer would not
be affected by the amendment.

The Commission is not incorporating
the threshold concept into the
emendment it is adopting because, with
respect to the debit balances of close
relatives such as spouses and children,
there is no basis for distinquishing those
debit balances from the debit balances
of principals of a broker-dealer. The
Commission believes it is fair to assume
that principals may be exerting control
over the accounts of close relatives, or
that these will be favored accounts. In
contrast, the Commission believes, that
the accounts of parents, siblings and
inlaws, absent some financial
dependence, would not necessarily be
controlled by the principals.

Based on the above, and in the
interest of reducing any recordkeeping
burden on broker-dealers, the
Commission is adopting a narrow
definition. For purposes of the Reserve
Formula, the term “household members
and other persons related to . . ." will
include only husbands or wives,
children, sons-in-law or daughters-in-
law and any other relative household
member to whose support the broker-
dealer principal contributes directly or
indirectly. The Commission recognizes
that narrowing the definition might
make it possible for principals to use the
accounts of certain relatives, However,
on balance, the Commission believes
that the revised household member
restriction combined with the
concentration provisions described
below will adequately address the most
egregious cases which pose the greatest
threat to the public customers of broker-
dealers.

B. Joint Accounts, Etc.

In Securities Exchange Act Release
No. 20655 the Commission proposed a
revision of an earlier interpretation
(issued in Securities Exchange Act
Release No. 9922) regarding the
definition of the term “customer"” for
purposes of Rule 15¢3-3. In that earlier
release a joint account, custodian
account, participation in a hedge fund or
limited partnership, or a similar type
account or arrangement by a person
who would be excluded from the
definition of customer (i.e., a general
partner, director or principal officer ofla
broker-dealer) with persons includible
in the definition of customer, was
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considered a customer's account. The
proposal would have treated those
accounts as non-customer accounts
insofar as the debit items in the Reserve
Formula were concerned, unless the
broker-dealer demonstrated that the
debits were directly related to formula
credit items.

Based on comments that this proposal
was oo broad, the Commission
medified its proposed note E{6) to the
Reserve Formula as follows: If the non-
customer has less than a five percent
ownership interest in the subject
account, then the entire debit balance
will be included in the formula; if such
percentage ownership is between five
percent and fifty percent, then the
portion of the debit balance attributable
to the non-customer will be excluded
from the formula and the remainder of
the debit balance will be included in the
formula, unless the broker-dealer can
demonstrate that such debit balances
are directly related to credit items in the
formula; if such percentage ownership
by a non-customer is greater than fifty
percent, then the entire debit balance
shall be excluded from the formula
unless the broker-dealer can
demonstrate that such debit balances
are directly related to credit items in the
formula.

The commentators were uniformly
supportive of the proposal, as modified.
Accordingly, the Commission is
?dopting the amendment in its modified

orm,

C. Concentration Provision

Finally, the Commission’s oﬁ{nal
proposal would have provided that debit
balances in margin accounts must be
reduced by the amount by which a
single customer's margin debit balance
exceeds ten percent of the aggregate of
all debit balances in customers’ margin
accounts included in Item 10 of the
Reserve Formula.

Based on the comments received'on
that proposal, the Commission modified
the proposed concentration provision to
provide for a more flexible approach to
the treatment of concentrated margin
debits. The modified proposal tied the «
concentration charge to the broker-
dealers tentative net capital rather than
1's overall margin debt, provided for an
exception mechanism through the
broker-dealers Designated Examining
Authority (“DEA”) and, made it clear
that a concentrated debit balance may
be included in the formula to the extent
that it is directly related to credit items
in the formula.

In general, the comments received on
the modified concentration provision
indicated that the changes made
alleviated some of the concerns raised

by the original proposal. Three of the
commentators stated their general
support for the provision, as modified.
Some of the commentators expressed
their concern that the concentration
provision might have a disproportionate
impact on small and medium-sized
broker-dealers. Other commentators
were fearful that, unless industrywide
criteria were established, the DEA
exception procedures would present
administrative difficulties. Still other
commentators were uncertain as to how
to demonstrate the required relationship
between debits and credits, in order to
avoid the impact of the concentration
charge. The last comment also applies to
the “household members and other
persons related to . . .” amendment.

This concentration provision
effectively restricts a broker-dealer from
lending a large percentage of other
customers' money to any one customer
except under certain conditions
intended to alleviate the risks of such a
concentrated position. The Commission
belleves that this is an appropriate
limitation on the use of other customers’
money and consistent with the purposes
of Rule 15¢3-3. The amendments have
been designed to minimize any
concomitant burdens. Indeed, the impact
on broker-dealers is expected to be
minimal. While the amendments will not
absolutely prevent fraud or abuse, they
will reduce the financial exposure of
broker-dealers and perhaps lead to more
investor confidence in broker-dealers
who hold customer monies.

With regard to establishing industry
guidelines for granting requests for
exceptions from the concentration
provision, the Commission is delaying
the effective date of this amendment
until April 1, 1988, The DEAs, with the
aid of the Commission's staff, will be
able to formulate objective criteria for
granting exceptions during this time
period. Such criteria will enable the
DEAS to review the exception requests
expeditiously and should provide
guidance to broker-dealers in seeking an
exception. In addition, the amendment
adopted by the Commission will make it
clear that during any review period, the
concentrated debit may be included in
the reserve formula computation for five
business days after a request for DEA
exception is made,

With regard to demonstrating the
relationship between particular debit
balances with credit items in the
formula, broker-dealers are free to
choose any method of allocating debits
and credits. The Commission believes
that many broker-deslers will use the
allocation systems that they use in
making other determinations required
by Rule 15¢3-3.

However, broker-dealers are not
limited to such systems. In fact, because
the principal objective of the
amendments is to ensure that customer
free credit balances are nolt being
misused by principals of a broker-
dealer, it would be sufficient for a
broker-dealer to demonstrate the
requisite relationship indirectly by
showing that it did not carry any
customer free credit balances.

In sum, the Commission believes that
establishing objective criteria for
granting exceptions, allowing
concentrated debit balances to be
included in the formula during any
review period and, allowing broker-
dealers flexibility in demonstrating that
a particular debit balance is related to a
formula credit item will ensure that the
amendments will not be unduly
burdensome on broker-dealers. At the
same time, the Commission believes the
amendments it is adopting are necessary
and appropriate in the public interest to
ensure that customer funds and
securities are not placed at undue risk
because of fraudulent practices by
broker-dealers or large extensions of
credit to individual accounts financed
with free credit balances.

IIL. Summary of Final Regulatory
Flexibility An:lysh

The Commission has prepared a Final
Regulatory Flexibility Analysis in
accordance with 5 U.S.C. 604 regarding
the amendments to Rule 15¢3-3. The
Analysis notes that the amendments are
necessary in order to ensure that broker-
dealers ?t; not circumvent the
prohibition against broker-dealer
principals using customer funds to
finance their own personal/proprietary
investment activities and toward
unnecessary concentrations in broker-
dealers margin lending. The analysis
states that the Commission did not
receive any comments concerning the
Initial Regulatory Flexibility Analysis.
The Analysis points out that in response
to commentators concern about the
costs involved in compliance with the
amendments to Rule 15¢3-3, the
Commission modified the amendments
to lessen any compliance burden.

A copy of the Final Regulatory
Flexibility Analysis may be obtained by
contacting Julio Mojica, Division of
Market Regulation, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549, (202) 272~
2372,

IV. Statutory Basis

Pursuant to the Securities Exchange
Act of 1934 and particularly sections
15(c)(3). 17 and 23(a) thereof, 15 U.S.C.
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780(c)(3), 78q and 78w(a), the ]
Commission is adopting amendments to
§ 240.15¢3-3 in Part 240 of Chapter Il of
Title 17 of the Code of Federal
Regulations in the manner set forth
below,

Lists of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

V. Text of the Amendments

In accordance with the foregoing, 17
CFR Part 240 is amended as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240
continues to read in part as follows:

Authority: Sec. 23, 88 Stat. 901, as
amended, 15 US.C.78q * * °.

Section 240.15¢3-3a also issued under
Secs. 15(c)(2), 15(c)(3) and 17(a). 48 Stat.
895, 897, as amended; 15 U.S.C. 780(c),
7“(“) - .‘

Section 240,15¢3-3 also issued under
Secs. 15(c)(2), 15(c)(3) and 17(a), 48 Stat.
£95, 897, as amended; 15 U.S.C. 780(c),
78q(a) L "

2. Section 240.15¢3-3 is amended by
revising paragraph (2)(1), and by adding
paragraphs {a}(11), (a){12) and (a)(13) as
follows:

£ 240.15¢3-3 Customer protection—
reserves and custody of securities.
a - » .

(1) The term “customer” shall mean
any person from whom or on whose
behalf a broker or dealer has received or
acquired or holds funds or securities for
the account of that person. The term
shall not include a broker or dealer or a
registered municipal securities dealer.
The term shall not include general
partners or directors or principal officers
of the broker or dealer or any other
person to the extent that that person has
a claim for property or funds which by
contract, agreement or understanding, or
by operation of law, is part of the capital
of the broker or dealer or is
subordinated to the claims of creditors
of the broker or dealer. The term
customer shall, however, include
another broker or dealer to the extent
that that broker or dealer maintains an
omnibus account for the account of
customers with the broker or dealer In
compliance with Regulation T under the
Securities Exchange Act of 1934.

{11) The term “principal officer shall
mean the president, executive vice
president, treasurer, secretary pr any
other person performing a similar
function with the broker or dealer.

(12) The term “household members
and other persons related to principals”
includes husbands or wives, children,
sons-in-law or daughters-in-law and any
household relative to whose support a
principal contributes directly or
indirectly. For purposes of this
paragraph {a)(12), 8 principal shall be
deemed to be a director, general partner,
or principal officer of the broker or
dealer,

(13) The term “affiliated person”
includes any person who directly or
indirectly controls a broker or dealer or
any person who is directly or indirectly
controlled by or under common control
with the broker or dealer. Ownership of
10% or more of the common stock of the
relevant entity will be deemed prima
facie control of that entity for purposes
of this paragraph.

3. Section 240.15c3-3a is amenged by
adding paragraphs 4. 5 and 6 to Note E
as follows:

§ 240.15¢3-3a Exhibit A—formuia for
determination of reserve requirement for
brokers and dealers under § 240.15¢3-3,

. . . .

Note E.

(4) Debit balances in cash and margin
accounts of household members and
other persons related to principals of a
broker or dealer and debit balances in
cash and margin accounts of affiliated
persons of a broker or dealer shall be
excluded from the Reserve Formula,
unless the broker or desler can
demonstrate that such debit balances
are directly related to credit items in the
formula.

{5) Debit balances in margin accounts
(other than omnibus accounts) shall be
reduced by, the amount by which any
single customer's debit balance exceads
25% (to the extent such amount is
greater than $50,000) of the broker-
dealer's tentative net capital (/.e, net
capital tgx-im' to securities haircuts)
unless the broker or dealer can
demonstrate that the debit balance is
directly related to credit items in the
Reserve Formula. Related accounts (6.8,
the separate accounts of an individual,
accounts under common control or
subject to cross guarantees) shall be
deemed fo be a single customer's
accounts for purposes of this provision.
If the registered national securities
exchange or the registered national
securities association having
responsibility for examining the broker
or dealer (“designated examining
authority") is satisfied, after laking into
account the circumstances of the
concentrated account including the
quality, diversity, and marketability of

the collateral securing the debit
balances or margin accounts subject to
this provision, that the concentration of
debit balances is appropriate, then such
designated examining authorily may
grant a partial or plenary exception from
this provision.

The debit balance may be included in
the reserve formula computation for five
business days from the day the request
is made.

{6) Debit balances of joint accounts,
custodian accounts, participations in
hedge funds or limited partnerships or
similar type accounts or arrangements
of a person who would be excluded
from the definition of customer (*'non-
customer”) which persons includible in
the definition of customer shall be
included in the Reserve Formula in the
following manner: if the percentage
ownership of the non-customer is less
than 5 percent then the entire debit
balance shall be included in the formula;
if such percentage ownership is between
5 percent and 50 percent then the
portion of the debit balance attributable
to the non-customer shall be excluded
from the formula unless the broker or
dealer can demonstrate that the debit
balance is directly related to credit
items in the formula; if such percentage
ownership is grealer than 50 percent,
then the entire debit balance shall be
excluded from the formula unless the
broker or dealer can demonstrate that
the debit balance is directly related to
credit items in the formula.

Dated: October 3, 1985,

By the Commission.

John Wheeler,

Secretary.

[FR Doc, 85-24254 Filed 10-0-85; 8:45 am|
BILLING CODE 8010-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 510 and 558

Animal Drugs, Feeds, and Related
Products; Change of Sponsor

AGENCY: Food and Drug Administration.
AcTion: Final rule,

SUMMARY: The Food and Drug -
Administration (FDA) is amending the
animal drug regulations to reflect the
change of sponsor of four new animal
drug applications (NADA's) from Feed
Specialties Co.. Inc,, to Henwood Feed
Additives, Division of Feed Specialties
Co., Inc.
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EFFECTIVE DATE: October 10, 1985,

FOR FURTHER INFORMATION CONTACT:
David L. Gordon, Center for Veterinary
Medicine (HFV-238), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-6243.

SUPPLEMENTARY INFORMATION:
Henwood Feed Additives, Division of
Feed Specialties Co., Inc., 211 Western
Rd., Box 577, Lewisburg, OH 45338, has
informed FDA of a change of sponsor of
several NADA's from its parent firm,
Feed Specialties Co. The NADA's
affected are: 45-690, tylosin premikes;
108-484, tylosin/sulfamethazine
premixes; 110-439, hygromycin B
premixes; and 118-874, pyrantel tartrate
premixes. This change of sponsor does
not involve any changes in
manufacturing facilities, equipment,
procedures, or production personnel.
The regulations providing for use of the
premixes are amended to reflect the
change of sponsor.

Henwood Feed Additives is not
currently listed as a sponsor of
approved NADA's in 21 CFR 510.600.
"l:he regulation is amended to add this

irm.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting requirements.

21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine,
Parts 510 and 558 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
Part 510 continues to read as follows:

Authority: Secs. 512, 701(a), 52 Stat. 1055,
82 Stat. 343-351 (21 U.S.C. 360b, 371(a)): 21
CFR 5.10 and 5.83.

2. Section 510.600 is amended by
adding a new sponsor entry
alphabetically in paragraph (c)(1) and
numerically in paragraph (c)(2), to read
as follows:

§ 510.600 Names, addresses, and drug
hbo;uooduoﬂpomonoupp«wod
applications.

(c)o -

(l‘ntt

Dy Dated: September 27, 1085,
T Al Al Nodves e Marvin A. Norcross, .
Acting Associate Director for Scientific
;..o Y 12 F.uo ? Evaluation.
T s T i ot e [FR Doc. 85-24240 Filed 10-9-85; 8:45 am)
u-ou.g OH ‘53_3 et 026186 gL ING CODE 4160-01-M
(2) = 2 ENVIRONMENTAL PROTECTION

AGENCY .

Drug

tabesr Firm ramo and acdoss 21 CFR Part 561

code

026186 Henwood Feed Additives, Dwvision of Feed Spe-
clalties Co., inc, 211 Westarn Rd, Box 577,
Lowishurg, OH 45308

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

3. The authority citation for 21 CFR
Part 558 continues to read as follows:

Authority: Sec. 512, 82 Stat. 343-351 (21
U.S.C. 360b); 21 CFR 510 and 5.83.

§558.274 [Amended]

4. In § 558.274 Hygromycin B in
paragraph (a)(5) by removing “017274"
and inserting in its place “026186" and
in paragraph (e)(1), in the table in items
(i) and (ii), under “Sponsor” by removing
""017274" and inserting in numerical
sequence "026186".

5. In § 558.485 by adding paragraph
(a)(4) to read as follows:

§ 558.485 Pyrantel tartrate.

(a) DiPCe

(4) To 026186: 9.6 and 19.2 grams per
pound, paragraph (e) (1) through (3).

6. In § 558.625 by revising paragraph
(b)(11) and adding paragraph (b)(15) to
read as follows:
§558.625 Tylosin.

(b’ L

(11) To 017274: 4, 8, and 10 grams per
pound, paragraph (f)(1)(vi)(a) of this
section; 40 grams per pound, paragraph
(f)(1) (i) through (vi) of this section.

(15) To 0261886: 1.8, 4, 10, and 20 grams
per pound, paragraph (f)(1)(vi)(a) of this
section: 40 grams per pound, paragraph
(f)(1) (i) through (vi) of this section.

§558.630 [Amended]

7. In § 558.630 Tylosin and
sulfamethazine in paragraph (b)(3) by
adding “017274" and in paragraph (b)(8)

by removing “017274" and adding in
numerical sequence “026186".

[FAP OH5275, 3H5378/R792; FRL-2909-8]

Thiodicarb; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a feed
additive regulation to permit thiodicarb
and its metabolite in or on the
commodities cottonseed hulls and
soybean hulls. This regulation to
establish the maximum permissible level
for residues of this insecticide in or on
these commodities was requested by
Union Carbide Agricultural Products
Co., Inc.

EFFECTIVE DATE: October 10, 1985.

ADDRESS: Written objections, identified
by the document control numbers [FAP
OH5275, FAP 3H5378/R792] may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
3708, 401 M St. SW., Washington, D.C.
20460.

FOR FURTHER INFORMATION CONTACT:
Jay Ellenberger, Product Manager (PM)

12, Registration Division (TS-767C),

Environmental Protection Agency, 401

M St. SW., Washington. D.C. 20460.
Office location and telephone number:

Rm, 202, CM#2, 1921 Jefferson Davis

Highway, Arlington, VA 22202 (703~

557-2388).

SUPPLEMENTARY INFORMATION: EPA
issued a proposal, published in the
Federal Register of July 3, 1985 (50 FR
27452), which proposed that a feed
additive regulation be established under
section 409 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), permitting
residues of the insecticide thiodicarb
(dimethyl NN'-[thiobis
[(methylimino)carbonyloxy]|bis
[ethanimidothioate]) and its metabolite
in or on the feed commodities soybean
hulls at 0.8 part per million (ppm) and
cottonseed hulls at 0.8 ppm.

Animal metabolism studies have
shown that acetamide is a metabolite of
thiodicarb. Although the Agency does
not expect detectable levels of
acetamide to occur in cottonseed and
soybean hulls as a result of the
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proposed use, residues of acetamide
could be present in tissues, milk and
eggs of food producing animals at
maximum levels of 0.002 ppm. Four
studies have been conducted with
acetamide that have demonstrated a
possible oncogenic effect. Although
none of the four studies meet current
standards for oncogenicity testing, the
studies do collectively demonstrate that
under certain conditions, long term
dietary administration of acetamide at
high levels is associated with the
occurrence of liver tumors in rats. Based
on the acetamide studies, the Agency
believes it prudent to assume that
acetamide is a possible human
carcinogen.

Cottonseed hulls and soybean hulls
are processed foods used as animal
feed. Section 409(c}(3) of the Federal
Food, Drug and Cosmetic Act (FFDCA)
states that a food additive regulation
may not be issued if a fair evaluation
“fails to establish that the proposed use
of the food additive, under the
conditions of use to be specified in the
regulation will be safe” (this is known
as the “general safety clause"). Section
409(c)(3) also contains a specific
criterion called the “Delaney Clause™
which provides that “no additive will be
deemed to be safe if it is found to induce
cancer when ingested by man or
animal”, This Delaney Clause
prohibition is subject to an important
exception with respect 1o pesticides
such as thiodicarb which will be present
in the feed of cattle or other animals
which are raised for the production of
eggs, meat, or milk for human
consumption. FFDCA section
409(c)(3){A) states that the Delaney
Clause “shall not epply with respect to
the use of a substance as an ingredient
of feed for animals which are raised for
food production if the [Administrator]
finds (i) that under the conditions of use
and feeding specified in the proposed
labeling and reasonably certain to be
followed in practice, such additive will
not adversely affect the animals for
which such feed is intended, and (ii) that
no residue of the additive will be found
(by methods of examination prescribed
or approved by the [Administrator] by
regulations * * *) in any edible portion
of such animal after slaughter or in any
food yielded by or derived from the
living animal.”

FDA has extensively analyzed the
meaning of this exception (referred to as
the “DES provisio™) in a document
published in the Federal Register of
March 20, 1979 {44 FR 17070). In that
document FDA concluded that the
proviso should be implemented by
requiring that residues of an oncogenic

compound should not be allowed to be
present in the total diet of humans
unless it can be verified by analytical
methodology that if such residues do
occur they will be present at a level less
that which, by use of prescribed
methods of extrapolation from animal
bioassay data and a series of
conservative assumptions yields an
excess cancer risk level that is deemed
insignificant (which FDA sets at the
level of one in a million or 1X10°%).

For the purposes of this action, EPA
adopts the reasoning and methodology
of the FDA document (with the
exceptions set forth in this document
and in the July 3, 1985 proposed rule).

Under the FDA approach, as
explained in the July 3 proposed rule, an
individual’s diet could contain up to 30
ppb acetamide and the excess lifetime
cancer risk would not exceed 1X10°%
One of the most important conservative
assumptions made by FDA is that eggs
may constitute 33 percent of the daily
diet of humans; meat may constitute 33
percent of the daily diet of humans; and,
milk may constitute 100 percent of the
daily human diel. Thus, using FDA's
approach, the allowable residue of
acetamide in milk is 30 ppb based on
milk constituting 100 percent of the total
diet. Since meat is assumed to constitute
33 percent of the total diet, it may
contain three times this level, or 90 ppb.
Eggs are also assumed to constitute 33
percent of the diet, and could likewise
contain 80 ppb of acetamide.

For meat, the liver was chosen as the
target tissue. ( A target tissue is the
tissue selected to monitor for residues in
the target animal.) Animal feeding
studies have shown that acetamide, if
present, would occur in greater
concentration in the liver than in any
other tissue. Beef liver was found to
contain 17 times the concentration of
acetamide contained in meat (muscie).
In poultry, the liver contained 6 times
the concentration of acetamide
contained in muscle. Thus, the
allowable level for acetamide in beef
liver is 1530 ppb (17 %90 ppb) and that in
poultry liver is 540 ppb (690 ppb). EPA
has estimated that at the proposed
tolerance levels, acetamide would be
present in cattle and poultry liver at
maximum concentrations of 1.8 ppb and
0.6 ppb. respectively. These acetamide
levels are well below the allowable
levels for beef and poultry liver as
calculated under the SOM procedure,
Union Carbide has submitted analytical
methods for detection of residues of
acetamide in beef and poultry liver. The
lowest limits of reliable measurement
for acetamide in beef and poultry liver
are 770 ppb and 400 ppb, respectively.

EPA concludes that this method is
adequate to detect residues of
acetamide in beef and poultry lissues
that would be unacceptable under the
approach taken by the 1879 FDA
document.

The Agency has estimated the
maximum expected level of acetamide
in milk and eggs resulting from
thiodicarb use on cotton and soybeans
to be 0.3 ppb and 0.07 ppb, respectively,
These levels are well below those
calculated using the procedures from the
1979 FDA document, i.e., 30 and 90 ppb.
Union Carbide has submitted data
showing that acetamide residues are
present in milk and eggs frem animals
not exposed to thiodicarb. The
acetamide residues from approximately
275 to 500 ppb (average 400) in milk to 75
to 350 ppb (average 170) in eggs. Union
Carbide has requested that the Agency
waive the requirement for a method of
analyzing for residues of acetamide in
milk and eggs. A regulatory method
capable of measuring acetamide
residues at levels equivalent toa 1x10*
would be futile since the amount of
ubiquitous acetamide present would
mask the much lower contribution of
acetamide expected to result from the
use of thiodicarb on cotton and
soybeans, The Agency is prepared to
waive the requirement of a regulatory
analytical method for analysis of
acetamide in milk and eggs under the
1979 FDA document. This is discussed in
further detail later in this document.

The Agency's proposals to (1) issue
tolerances on certain agricultural
commedities {cotton and soybeans) and
(2) issue a feed additive regulation
(cottonseed and soybean hullsj were
published in the Federal Register of July
3, 1085, (Refer to that document for a
more detailed description of the
Agency's findings.) Comments from
interested parties, including the general
public, were requested.

The Agency received comments from
seven interested parties. Four responded
favorably; three responded in
opposition.

The four different commenters that
responded favorably to the
establishment of the proposed feed
additive regulation were The National
Cotton Council of America; Drill Friess,
Hays, Loomis & Shaffer, Inc.,
Consultants in Toxicology: North
Carolina State University Department of
Entomology;: and Mitchner Farms of
Mississippi. Two of these commenters
stated the registration of thiodicarb
would provide the cotton farmer with an
effective alternative to the synthetic
pyrethroids that should delay the
development of resistance to the
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pyrethroids, The other two commenters
supported the Agency's use of the 1979
document developed by the Food and

Drug Administration (FDA) to establish
feed additive tolerances for thiodicarb.

The three different commenters that
cesponded in opposition to the
establishmen! of the proposed feed
additive tolerances for thiodicarb were
Manasota—88, Public Citizen Health
Research Group (PC/HRG), and The
Natural Resource Defense Council, Inc.
(NRDC).

NRDC and PC/HRG commented that
the Agency did not explain how it was
able to calculate an extrapolation slope
from the existing studies on acetamide
since none of the acetamide studies
provided a definitive dose response
relationship.

The procedures used to calculate the
extrapolation slope for acetamide can
be found in an article by Gaylor and
Kodell (1980) entitled “Linear
Interpolation Algorithm for Low-Dose
Risk Assessment of Toxic Substances"
Journal of Environmental Pathology and
Toxicology, Vol. 4: 305-312). In using
these methods, FDA considers the
lowest experimental dose to represent
that study dose that most closely
approximates an incidence level 1
percent above the control response. The
modification of the SOM that applies to
the one aclive dose scenario is also in
that article and is stated as follows:

In the special case where only one dosage
level of a chemical is administered to
animals, obviously no mathematical model
can be obtained. The experimental range is
confined to & single point so that
interpolation proceeds along the line
connecting the upper confidence limit for the
excess tumor rate al the experimental dosage
to the origin (no excess tumors at zero dose).

Although the Agency's proposed rule
stated that the SOM procedures in the
1979 FDA document, 44 FR 17070 (March
20, 19789), were being used to establish
these tolerances, the Agency diverged
from these procedures to extrapolate the
slope for acetamide. The extrapolation
method of Gaylor and Kodell (1880) was
used in this case because FDA now uses
this method and considers it to be more
appropriate than that presented in the
1979 SOM procedures (Flamm and
Winbush, 1984. “Role of Mathematical
Models in Assessment of Risk The SOM
procedures used to calculate the
extrapolation and in Attempts to Define
Management Strategy.” Fundomental
and Applied Toxicology. Vol. 4: 5395~
5401). This method is preferred because
“it does not depend on any theory of
carcinogenesis—only that the dose
response Is curving upward at low
doses”, which is usually the case in
toxicology studies. The Agency has used

the 1979 procedures to calculate the
allowable residues of acetamide in the
total diet. This value is 26 ppb which is
similar to the 30 ppb value obtained by
the Gaylor and Kodell method.

Manasota—88, PC/HRG, and NRDC
claim that the Delaney clause in section
409 of the FFDCA bars approval of
carcinogens as food additives.

EPA disagrees with this comment for °
the reasons set forth in the 1979 FDA
document and adopted by EPA, for the
purposes of this action. in the July 3,
1985 proposed rule.

NRDC and PC/HRG commented that
the FDA's SOM procedures are only a
proposal and have yet to be finalized.
Therefore, they believe these procedures
should not be implemented until a final
rule has been issued.

EPA notes that it has provided notice
and an opportunity for comment on the
rationale adopted in this rule. The fact
that FDA has not issued a final rule
following the 1979 proposed rule
therefore is not controlling.

NRDC commented that while the
Agency described the analytical
methods to detect residues of thiodicarb
and its metabolites methomyl and
acetamide, it did not specify whether
these residues could be detected in the
routine multiresidue scans conducted by
FDA.

FDA does have a multiresidue method
that will detect thiodicarb as methomyl.
No multiresidue method is available for
detection of acetamide,

NRDC and Manasota—88 commented
that the Agency should not waive the
requirement for an analytical method for
detection of acetamide in milk and eggs
because then there would be no way to
guarantee that levels of acetamide
would remain below the SOM values for
milk and eggs.

EPA has estimated thal the maximum
expected levels of acetamide that would
occur in milk and eggs as a result of the
use of thiodicarb on cotton and
soybeans to be 0.3 ppb and 0.07 ppb,
respectively. These levels are well
below the values obtained using the
1979 FDA document.

Union Carbide requested that the
Agency waive the requirement for a
method of analyzing for residues of
acetamide in milk and eggs. The basis
for this request was their data that
showed acetamide to be present in
market basket samples of milk and eggs
from animals not exposed to thiodicarb.
The Agency tentatively agreed to waive
the method but also directed its
Analytical Chemistry Section to obtain
milk samples (commercially available
pasteurized; and unprocessed/
unpasteurized pesticide-free milk from
USDA's Dairy Department at the

Beltsville Agricultural Research Center
(BARC) campus) and analyze for
acetamide residues. The Agency
specified that milk was to be analyzed
rather than eggs because as already
indicated, the Agency has data
submitted by Union Carbide showing
acetamide to be ubiquitous in milk and
eggs. The Agency believed based on this
data that if acetamide were found in
milk it would also be present in eggs.

Pasteurized milk purchased locally
and unpasteurized milk obtained from a
USDA dairy herd were analyzed for
acetamide by low resolution gas
chromatography-mass spectroscopy.
The Agency was not able to obtain and
analyzes milk from a pesticide-free herd
(EPA was mistaken in that USDA does
not have a pesticide-free herd). Had we
been able to, we could have determined
whether acetamide is found in milk from
cows not exposed lo pesticides.
However, positive milk samples from
such a herd would only have served to
eliminate pesticides as a source of
acetamide; the actual source of
acetamide would still remain unknown.

The unpasteurized samples the
Agency obtained were from cows not
exposed to thiodicarb and which had a
diet not atypical of American dairy
herds, Acetamide was found in the milk
samples anaylyzed from both sources.
The Agency's results are consistent with
Union Carbide’s contention that
acetamide is ubiguitous in milk and
presumably also in eggs. In addition, the
results give no reason to doubt that
acetamide is present in milk at the
approximate levels found by Union
Carbide (275 to 500 ppb, average 400).
Based on these data, the amount of
ubiquitous acetamide present would
likely mask the expected contribution of
acetamide from the use of thiodicarb on
cotton and soybeans. Therefore. the
Agency is waiving the requirement of a
regulatory analytical method for
analysis of acetamide in milk and eggs.

Based on a review of the data cited in
the July 3, 1985 proposed rules and on
the comments submitted in response to
the proposed rules, the Agency has
determined that the requested
tolerances for residues of thiodicarb in
or on cottonseed hulls at 0.8 ppm and
soybean hulls at 0.8 ppm are
appropriate.

Elsewhere in this issue of the Federal
Register, the Agency is issuing a final
rule establishing tolerances under
FFDCA section 408 for residues of
thiodicarb in or on the raw agricultural
commodities cottonseed and soybeans.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
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Federal Register, file written objections
with the Hearing Clerk at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections. If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 86—
534, 94 Stal. 1164 (5 U.S.C. 801-612)), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 {46
FR 24950).

List of Subjects in 21 CFR Part 561

Feed addilives, Pesticides and pests.

Dated: October 20, 1685.
John A. Moare,
Assistant Administrator for Pesticides and
Toxic Substances.

Therefore, Part 561 is amended as
follows:

PART 561—{AMENDED]

1. The authority citation for Part 561
continues to read as follows:

Authority: 21 US.C. 348,

2. Section 561.366 is revised, to read
as follows:

§561.386 Thiodicarb.

Tolerances are established for
residues of thiodicarb [dimethyl NV, N'-
[thiobis[(methylimino)carbonyloxy]]bis
[ethanimidothioate]) and its metabolite
methomyl in or on the following
processed feeds when present therein as
a result of application of this insecticide
1o growing crops:

Part

Food o

on
G d ... os
b o 08

[FR Doc. 85-24200 Filed 10-9-85: 8:45 am)
BILLING CODE 8580-50-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary
24 CFR Part 27
[Docket No. R-85-1262; FR-2154]

Nonjudicial Foreclosure of Multifamily
Mortgages

AGENCY; Office of the Secretary, HUD.
ACTION: Final rule.

suUMMARY: This final rule revises HUD's
regulations on nonjudicial foreclosure of
multifamily mortgages. The revised rule
requires the foreclosure commissioner to
commence foreclosure within 45 days
after he or she has accepted designation
as commissioner. This expanded time
period will provide the commissioner
with an adequate opportunity to initiate
the foreclosure.

EFFECTIVE DATE: Upon expiration of the
first period of 30 calendar days of
continuous session of Congress after
publication, but not before further notice
of the effective date is published in the
Federal Register,

FOR FURTHER INFORMATION CONTACT:
John P. Kennedy, Associate General
Counsel for Program Enforcement,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, D.C. 20410, (202) 755-6568.
{This is not a toli-free number.)
SUPPLEMENTARY INFORMATION: On
February 24, 1984, the Department
published regulations at 24 CFR Part 27
implementing the Multifamily Mortgage
Foreclosure Act of 1981, 12 U.S.C. 3701~
3717 (48 FR 7072). Those regulations, at
24 CFR 27.15(a), require the foreclosure
commissioner to commence a
foreclosure within 10 days after HUD's
General Counsel has designated him or
her as commissioner. In practice, HUD
has found that this deadline does not
allow sufficient time for the
commissioner to seek updated title
information and to take other necessary
steps before commencing foreclosure.
This final rule will expand the time for
commencing foreclosure to 45 days after
the commissoner accepts his or her
designation under 24 CFR 27.10(b), The
Department believes that this is a more
realistic period {n which to take
necessary actions preliminary to
foreclosure.

This minor technical change to the
Department’s procedural requirements
should have no significant effect on any
party, other than the Federal
government. Accordingly, the
Department has concluded that notice
and public comment on the rule is

unnecessary and that good cause exists
for publishing the rule as a final rule.

In accordance with 20 CFR 50.20(k),
an environmental finding is not

“necessary because the change affects

only internal administrative procedures
and is categorically excluded from the
environmental requirements of 24 CFR
Part 50,

The rule does not constitute a “major
rule” as that term is defined in section
1(b) of the Executive Order on Federal
Regulation issued by the President on
February 17, 1981. The rule does not: (1)
Have an annual effect on the economy
of one hundred million dollars or more:
(2) cause a major increase in costs or
prices for consumers, individual
industries, Federal, State or local
government agencies or geographic
regions; or (3) have a significant adverse
effect on competition, employment,
investmen!t productivity, innovation or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

In accordance with the provisions of
the Regulatory Flexibility Act, (5 US.C.
805(b)), the Undersigned hereby certifies
that this rule does not have a significant
economic impact on a substantial
number of small entities. This rule
makes technical changes to internal
agency procedures. These changes
should have no significant effect on any
party, other than the Federal
government.

This rule was not listed in the
Department's Semiannual Agenda of
Regulations published April 29, 1985 (50
FR 17286) under Executive Order 12291
and the Regulatory Flexibility Act.

The Catalog of Federal Domestic
Assistance Programs numbers are:
14.103, 14.112, 14,115, 14.116, 14.124,
14.125, 14.126, 14.127, 14.128, 14.129,
14.134, 14.135, 14.187, 14138, 14.139,
14.140, 14,151, 14.153, 14.154, 14.155,
14.167, and 14.220.

List of Subjects in 24 CFR Part 27

Mortgages, Foreclosures.

Accordingly, Title 24 CFR Part 27 is
amended to read as follows:

PART 27—NONJUDICIAL
FORECLOSURE OF MULTIFAMILY
MORTGAGES

1. The authority citation for 24 CFR
Part 27 continues to read as follows:

Authority: Secs. 369C[5) and 368,
Multifamily Mortgage Foreclosure Act of 1861
(12 U.S.C. 3711(5) and 8717); Sec. 71d).
Department of Housing and Urban
Development Act (42 U.S.C. 3535{d)).
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2. Section 27.15({a) is revised to read as
follows:

§ 27,15 Notice of default and foreclosure
sale.

(#) Within 45 days after accepting his
or her designation to act as
commissioner, the commissioner shall
commence the foreclosure by serving a
Notice of Default and Foreclosure Sale.

Dated October 2, 1985,

Samuel R. Pierce, Jr.,

Secretary.

[FR Doc, 85-24277 Filed 10-9-65; 8:45 am]
BILLING CODE 4210-33-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
ICGD7-85-28)

Drawbridge Operation Regulations;
Guif intracoastal Waterway; FL

AGeNCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of Manatee
County the Coast Guard is adding
regulations governing the Cortez and
Anna Maria drawbridges by permitting
the number of openings to be limited
during certain periods. This change is
being made because vehicular traffic
has increased. This action will
accommodate the needs of vehicular
traffic yet still provide for the
reasonable needs of navigation.
EFFECTIVE DATE: These regulations
become effective on November 12, 1985,

FOR FURTHER INFORMATION CONTACT:
Mr. Walt Paskowsky, (305) 5364103,
SUPPLEMENTARY INFORMATION: On July
9, 1985 the Coast Guard published (50
FR 27991) a proposal to revise these
regulations, The proposed regulations
were also published in a public notice
issued by Commander, Seventh Coast
Guard District on July 22, 1985, In each
notice interested persons were given
until August 23, 1985 to submit
comments.

Drafting Information

The drafters of these regulations are
Mr. Walt Pashowsky, Bridge
Administration Specialist, project
officer, and Lieutenant Commander Ken
Gray, project attorney.

Discussion of Comments

In response to the proposal six
comments were received. One supported
the proposal. Five letters opposed it as

not being restrictive enough:; four of
those writers suggested openings on the
hour and half hour only. One writer, in
addition, favored an exemption for
cruise vessels and shrimpers. Since
under the existing regulations the
bridges actually open only about twice
per hour the proposed rule appears lo
adequately meet the needs of both
vehicular and marine traffic. Two of the
letters advocating a more restrictive
regulation wanted weekday restrictions
on the Anna Maria bridge also, While
this change is beyond the scope of the
proposed rule, it may be the subject of
future rulemaking after Manatee County
provides substantiating data,

Economic Assessment and Certification

These regulations are considered to
be non-major under Executive Order
12291 on Federal Regulation and
nonsignificant under the Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,
1979).

The economic impact of these
regulations is expected to be so minimal
that a full regulatory evaluation is
unnecessary. We conclude this because
the regulations exempt tugs with tows.
Since the economic impact of these
regulations is expected to be minimal,
the Coas} Guard certifies that they will
not have a significant economic impact
on a substantial number of small
entities.

List of Subjects in 33 CFR Part 117
Bridges

Regulations
In consideration of the foregoing, Part

117 of Title 33, Code of Federal
Regulations, is amended as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation of Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.48 and 33
CFR 1.05-1(g).

2. Section 117.287 is amended by
revising paragraph (d) to read as
follows:

§ 117.287 Guif Intracoastal Waterway,
Caloosahatchee River to Perdido River.

(d)(1) The draw of the Cortez (SR 684)
bridge, mile 87.4, shall open on signal;
except that, from 9 a.m. to 6 p.m. on
Saturdays, Sundays, and federal
holidays the draw need open only on the
hour, quarter-hour, half-hour, and three-
quarter hour. From December 1 to May
31, Monday through Friday except
federal holidays, from 9 a.m. to 6 p.m.,

the draw need open only on the hour,
quarter-hour, half-hour, and three-
quarter hour.

(d)(2) The draw of the Anna Maria
(SR 84) bridge, mile 89.2, shall open on
signal except that from 8 a.m. to 6 p.m,
on Saturdays, Sundays, and federal
holidays the draw need open only on the
hour, quarter-hour, half-hour and three-
quarter hour.

Dated; September 26, 1985.
G. 8. Duca,

Captain, U.S. Coast Guard, Commander.
Seventh Coast Guard District Acting.

[FR Doc. 85-24283 Filed 10-0-85: 8:45 am|
BILLING CODE 4910-14-M

33 CFR Part 165
|COTP Honolulu Regulation 85-02)

Safety Zone Reguiations; Kan.ooho
Bay, Oahu, HI

AGENCY: Coast Guard, DOT.
ACTION: Emergency rule,

SUMMARY: The Coast Guard is
establishing a 3,000 by 24,000 foot
rectangular safety zone offshore of
Kaneohe, Oahu, Hawaii. This zone is
needed to protect spectators and
performers during the Blue Angels Air
Show. Entry into the zone is prohibited,
unless authorized by the Captain of the
Port, Honolulu, Hawaii.

EFFECTIVE DATES: This regulation
becomes effective on October 17, 1985 at
2:00 p.m, HST. It terminates the same
day at 4:00 p.m. HST, unless terminated
sooner by the Captain of the Port.

FOR FURTHER INFORMATION CONTACT:
Lieutenant C.A. Crampton, Chief, Port
Operations Department, (808) 546-7148,
Marine Safety Office, Honolulu, HL

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking was not
published for this regulation and it is
being made effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to prevent injury or damage to
persons and equipmenl incident to the
air show,

Drafting Information

The drafters of this regulation are LT,
C.A. CRAMPTON, project officer for the
Captain of the Port, and LCDR S.R.
CAMPBELL, Project Attorney,
Fourteenth Coast Guard District Legal
Office.
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Discussion of the Regulation:

The event requiring this regulation is
the U.S. Navy Blue Angels Air Show
which will occur offshore of Kaneohe
Marine Corps Air Station between 2:00
p.m. and 4:00 p.m. October 17, 1985. This
safety zone is necessary because of the
low altitude requirement for the aircraft
during the show.

This regulation is intended to
minimize the hazard to personnel,
vessels, and aircraft participating in and
around the air show. While
establishment of this zone will restrict
watersports and vessel operations
during the short duration of the show,
the zone has been selected so that
public viewing of the show and the
safety of persons, aircraft, and vessels
are maximized.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels,
Waterways.

PART 165—{AMENDED]

Regulation
33 CFR 165 is amended as follows:

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 US.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g).
6.04~1, 6.04~6 and 160.5.

2. In Part 165, a new § 165.T1402 is
added as follows:

§ 165.T1402 Kaneohe Bay, Oahu, Hawali.

{a) Location, the following area is a
safety zone:

(1) Fixed Safety Zone A: All navigable
waters within a rectangle offshore of
Kaneohe, HI. enclosed by the following
positions: 21°26'00" N, 157°47°32.5" W,
21°26'22.8" N, 157°47'52" W; 21"28'50.3",
N, 157°44'31° W; 21°28'28.5" N,
157°44'11.5° W,

(2) Fixed Safety Zone B: All navigable
waters within a rectangle offshore of
Kaneohe, HI. enclosed by the following
positons: 21°26'36.4" N, 157°46'43" W;
21°20'59.5" N, 157°47'02" W; 21°2813" N,
157°45'22.2" W; 12°27'49.2" N,
157°45°03.7° W.

(b) Regulations: _

(1) In accordance with the general
regulations in § 165.23 of this part, no
vessel may enter or remain within
Safety Zone A between 2:00 p.m. and
4:00 p.m. on October 17, 1985 unless
authorized by the Captain of the Port. In
addition no person may enter or remain
within Safety Zone B between 2:00 p.m.
and 4:00 p.m. on October 17, 1985 unless
authorized by the Captain of the Port.

Dated: Ogtober 2, 1985,
C.W. Gray,

Coptoin, U.S. Coast Guard, Captain of the
Port, Honolulu, Hawaii,

[FR Doc. 85-24286 Filed 10-8-85: 8:45 am|]
BILLING CODE 4910-14-M

33 CFR Part 165
[COTP Honolulu Regulation 85-01

Safety Zone Regulations; Mamala Bay,
Hi

AGENCY: Coast Guard, DOT,
ACTION: Emergency rule.

SUMMARY: The Coast Guard is
establishing & 3,000 by 24,000 foot
rectangular safety zone offshore of
Honolulu, Oahu, Hawaii. This zone is
needed to protect spectators and
performers during the Blue Angels Air
Show. Entry into the zone is prohibited,
unless authorized by the Captain of the
Port, Honolulu, Hawaii.

EFFECTIVE DATE: This regulation
becomes effective on October 19, 1985 at
1:30 p.m. HST. It terminates the same
day at 4:00 p.m. HST unless terminated
sooner by the Captain of the Port.

FOR FURTHER INFORMATION CONTACT:
Lieutenant C.A. Crampton, Chief, Port
Operations Department, (808) 546-7146,
Marine Safety Office, Honolulu, HL

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking was not
gubliahed for this regulation and it is

eing made effective in less than 30
dais after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to prevent injury or damage to
persons and equipment incident to the
air show.

Drafting Information

The drafters of this regulation are LT
C.A. Crampton, Project Officer for the
Captain of the Port, and LCDR S.R.
Campbell, Project Attorney, Fourteenth
Coast Guard District Legal Office.

Discussion of the Regulation

The event requiring this regulation is
the U.S, Navy Blue Angels Air Show
which will occur offshore of Honolulu
between 2:00 p.m. and 4:00 p.m. October
19, 1985. This safety zone is necessary
because of the low altitude requirement
for the aircraft during the show.

This regulation is intended to
minimize the hazard to personnel,
vessels, and aircraft participating in and
around the air show. While
establishment of this zone will restrict
watersports and vessel operations

during the short duration of the show,
the zone has been selected so that
public viewing of the show and the
safety of persons, aircraft, and vessels
are maximized.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Security measures, Vessels, ~
Waterways.

PART 165—{AMENDED]

33 CFR 165 is amended as follows:

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g),
£.04-1, 6.04-6 and 160.5,

2. In Part 165, a new § 185.T1401 is
added as follows:

§ 16571401 Mamala Bay, Hawail.

(a) Location, the following area is a
safety zone:

(1) Fixed Safety Zone A: All navigable
waters within a rectangle offshore of
Honolulu, HL. enclosed by the following
positions: 21*15'32" N, 157°48'44" W
21'15'08" N, 157°49'04" W; 21*17'31" N,
157°52'28" W: 21'17'556" N, 157°52'08" W.

(2) Fixed Safety Zone B: All navigable
waters within a rectangle offshore of
Honolulu, HL enclosed by the following
positions: 21°15'44.6" N, 157°49'55.2" W
21°16'55.5" N, 157°51'39" W; 21°17'19" N,
157°5118° W; 21°16'07" N, 157°49'36" W.

(b) Regulations:

(1) In acordance with the general
regulations in § 165.23 of this part, no
vessel may enter or remain within
Safety Zone A between 1:30 p.m. and
4:00 p.m. on October 19, 1985 unless
authorized by the Captain of the Port. In
addition no person may enter or remain
within Safety Zone B between 1:30 p.m.
and 4:00 p.m. on October 19, 1885 unless
authorized by the Captain of the Port.

Dated: October 2, 1985,
C.W. Gray,

Caplain, U.S. Coast Guard, Captain of the
Port, Honolulu, Hawaii.

[FR Doc. 85-24284 Filed 10-8-85; 8:45 am)
BILLING COOE 4910-14-M

33 CFR Part 165

[COTP Honolulu Regulation 85-03]

Safety Zone Regulations; Mamala Bay,
HI

AGENCY: Coast Guard, DOT.
ACTION: Emergency rule.

SUMMARY: The Coast Guard is
establishing a 3,000 by 10,000 foot
rectangular safety zone offshore of
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Barbers Point, Oahu, Hawaii. This zone
is needed to protect spectators and
performers during the Blue Angels Air
Show. Entry into the zone is prohibited.
unless authorized by the Captain of the
Port, Honolulu, Hawatii.

EFFECTIVE DATE: This regulation
becomes effective on October 20, 1985 at
2:00 p.m. HST. It terminates that same
day at 4:00 p.m. HST. unless terminated
sooner by the Captain of the Port.

FOR FURTHER INFORMATION CONTACT:
Lieutenant C. A. Crampton, Chief, Port
Operations Department, (808) 546-7146,
Marine Safety Office, Honolulu, HL

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking was not
published for this regulation and it is
being made effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to prevent injury or damage to
persons and equipment incident to the
air show,

Draflting Information

The drafters of this regulation are LT
C.A. Crampton, project officer for the
Captain of the Port, and LCDR S.R.
Campbell, Project Attorney, Fourteenth
Coast Guard District Legal Office.
Discussion of the Regulation

The event requiring this regulation is
the U.S. Navy Blue Angels Air Show
which will occur offshore of Barbers
Point between 2:00 p.m. and 4:00 p.m.
October 20, 1985. This safety zone is
necessary because of the low altitude
requirement for the aircraft during the
show:

This regulation is intended to
minimize the hazard to personnel,
vessels, and aircraft participating in and
around the air show. While
establishment of this zone will restrict
watersports and vessel operations
during the short duration of the show,
the zone has been selected so that
public viewing of the show and the
safety of persons, aircraft, and vessels
are maximized.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(waler), Security measures, Vessels,
Waterways.

PART 165—{ AMENDED]

33 CFR 165 is amended as follows:

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231: 50

U.5.C. 191: 49 CFR 1.46 and 33 CFR 1.05-1{g).
6.04-1, 6.04-6 and 160.5.

2. In Part 165, a new § 165.T1403 is
added as follows:

§ 165.71403 Mamala Bay, Hawalil.

(a) Location, the following area is a
safety zone:

(1) Fixed Safety Zone A: All navigable
waters within a rectangle offshore of
Barbers Point, HI, encloscd by the
following positions: 21*18'08” N,
158°04"16" W; 21°17'24.5” N, 158%02'52"
W; 21°17'51” N, 158°02'36.8" W;
21°18'14" N, 158"03'20" W.

(2} Fixed Safety Zone B: All navigable
waters within a triangle offshore of
Barbers Point, HL enclosed by the
following positions: 21*18'08"” N,
158°04°16" W; 21*17'52.5" N, 158°03'46.8"
W; 21"18'12.7" N, 158°03'34.8" W.

(b) Regulations:

(1) In accordance with the general
regulations in § 185.23 of this part, no
vessel may enter or remain within
Safety Zone A between 2:00 p.m. and
4:00 p.m. on October 20, 1985 unless
authorized by the Captain of the Port. In
addition no person may enter or remain
within Safety Zone B between 2:00 p.m.
and 4:00 p.m. on October 20, 1985 unless
autherized by the Captain of the Port,

Dated: October 2, 1985,
C.W. Gray,

Captain, U.S. Coust Guard. Captain of the
Port, Honolulu, Hawai;

[FR Doc. 8524285 Filed 10-9-85; 8:45 am]
BILUING CODE 4910-14-M

33 CFR Part 165
[COTP San Francisco Regulation 85-08)

Safety Zone Regulations; San
Francisco Bay

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The U.S. Navy and the City of
San Francisco coordinate an annual
“Fleetweek" event on San Francisco Bay
in which a parade of 13 vessels sail into
San Francisco Bay. This parade of
vessels is accompanied by a low level ©
air show along the San Francisco
Waterfront, parachute jumpers, and a
fireworks display. In order to preserve
the safety of Fleetweek participants and
spectators, the Captain of the Port San
Francisco is establishing three safety
zones along the San Francisco
waterfront for this year's events
scheduled for 11, 12 and 14 October
19865. Entry into these zones is
prohibited without the permission of the
Captain of the Port.

EFFECTIVE DATES: These regulations are
effective on 11 October 1985 between
11:00 a.m. and 12:30 p.m. PDT, on 12

October 1985 between 10:30 a.m. and
1:00 p.m. PDT and on 14 October 1985
between 9:30 p.m. and 11:00 p.m. PDT.

FOR FURTHER INFORMATION CONTACT:
LT]G Steven ]. Boyle, MSO San
Francisco Bay, (415) 437-3073.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C, 553, a Notice
of Proposed Rulemaking (NPRM) was
not published for this regulation and
good cause exists for making it effective
in less than 30 days after Federal
Register publication. Publishing a NPRM
and delaying its effective date would be
contrary to the public interest since
immediate action is needed to prevent
danger to persons and property.

Drafting Information

The drafters of this notice are LT]G
Steven |. Boyle, Project Officer, MSO
San Francisco Bay, and CDR W.H.
Norris, Project Attorney, Twelfth Coast
Guard District Legal Office.

Discussion of Regulation

The events requiring this regulation
will begin at approximately 10:30 a.m.
PDT, 12 October 1985 with a parade of
one Coast Guard and 12 Navy ships
proceeding inbound from the San
Francisco Bay main bar channel. The
vessels will sail in two parallel columns
into San Francisco Bay with the lead
vessel crossing under the Golden Gate
Bridge at approximately 10:45 a.m. PDT.
The vessels will be spaced about 400
yards apart and proceeding at about 10
knots through the water. The parade of
ships will sail along the San Francisco
waterfront and pass under the San
Francisco-Oakland Bay Bridge at
approximately 11:30 a.m. PDT. The
parade of ships will then disperse to
their respective moorings.

The Navy ships proceedings through
the Bay in column formation require
unobstructed waters for safe navigation
and to maintain a column formation.

The Navy's Special Boat Unit 11 will
be operating off Crissy Field, Marina
Green, and Aquatic Park just prior to the
arrival of the parade of ships. The Navy
has also tentatively scheduled a special
parachute jumping demonstration off
Aquatic Park just after the passage of
the parade of ships.

An aerial demonstration by the U.S.
Navy Blue Angels is expected to take
place immediately after the parade of
ships have cleared the area off Aquatic
Park and the parachute jumpers have
been removed from the waters. The
demonstration will center on a flight line
between Fort Point and Pier 39, San
Francisco, with aircraft flying as low as
100 ft. above the water. The Blue Angels
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will stage a practice demonstration on
11 October 1985, Safety Zones are
needed to ensure that other vessels
remain safely away from the Navy
vessels and aircraft participating in this
event. The Blue Angels require a clear
area along their flight line for
navigational reference. Two Coast
Guard vessels will be stationed within
the clear area along the flight line to
serve as reference points for the pilots.
The aircraft will fly at extremely low
altitudes above the water which
requires that vessels be kept clear for
their own safety as well the safety of the
aircraft and their pilots.

The safety zone proposed for the Blue
Angels demonstration will temporarily
restrict access to some marinas and
commercial docks. This restriction may
result in some inconvenience to vessels
berthed within the safety zone. All
efforts have been made to minimize this
inconvenience by limiting the duration
and size of the zones as much as
possible, consistent with safety
requirements.

Vessels moored within the safety zone
established along the north San
Francisco waterfront for the Blue Angels
aerial demonstration will not be
authorized to get underway during the
time the safety zones are in effect,
Vessel operators are strongly advised to
move their vessels prior to the effective
time to avoid transiting the zones.

A safety zone will also be established
for a fireworks display scheduled for the
evening of 14 October 1985. Fireworks
will be launched from a barge anchored
just off Pier 30-32. Falling debris or
undetonated fireworks could pose a
hazard to vessels in the immediate
vicinity of the barge and all vessels are
advised to remain well clear.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(Water), Security measures, Vessels,
Waterways

Regulation

In consideration of the foregoing,
Subpart C of Part 185 of Title 33, Code of
Federal Regulations, is amended as
follows:

PART 165—{AMENDED)
1. The authority citation for Part 185

continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191, 49 CFR 1.48 and 33 CFR 1.05-1(g),
6,04-1, 6.04-8 and 160.5.

2. A new § 165, T1208 is added to read
as follows:

165.71208 Safety Zones: San Francisco
Bay Fleetweek Actlvities.

a. Locations. The following areas are
Safety Zones:

(1) The waters of San Francisco Bay
between Fort Point and Pier 39, San
Francisco, from the shoreline out to 1000
yards, on 11 October 1685 from 11:00
AM. to 12:30 PM. PDT and on 12
October 1985 from 10:30 A.M. to 1:00
PM. PDT,

(2) The waters surrounding two
parallel columns of one Coast Guard
and 12 Navy shiﬁ; proceeding inbound
at a speed of 10 knots from the Golden
Gate Bridge, along the San Francisco
city front, to the San Francisco-Oakland
Bay Bridge on 12 October 1985 from
10:30 A.M. 10 11:30 AM. PDT, This is a
moving safety zone and extends 400
yards ahead of the lead vessel to 200
yards astern of the last vessel and 200
yards to either side of each column of
vessels in the parade including all the
waters between the vessels,

(3) The waters surrounding a barge
anchored 200 yards off Pier 30-32 San
Francisco, CA. This safety zone extends
200 yards around the barge used for
launched fireworks on 14 October 1985
from 9:30 P.M. to 11:00 P.M. PDT.

b. Regulations:

(1) In accordance with the general
regulations in § 165.23 of this part, entry
into these zones is prohibited unless
authorized by the Captain of the Port,
San Francisco Bay.

(2) Vessels berthed in the stationary
zones established in paragraph (b)(1) of
this section not authorized to navigate
within the zones during the time they
are in effect.

(3) All vessels are prohibited from
passing between the U.S. Navy ships in
formation or otherwise entering the
safety zone established in paragraph
{b)(2) of the section.

Dated: September 30, 1885,
Harvey G. Knuth,

Commander, U.S. Coast Guard, Alternate
Captain of the Port, San Francisco Bay.

[FR Doc. 85-24287 Filed 10-6-85; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA ACTION MO 1731; A-7-FRL-2908-7]
Approval and Promulgation of State
Implementation Plans; Missourl

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: This document takes final
action to approve a new regulation as
part of the Missouri State
Implementation Plan, The new
regulation requires the controlling of
emissions during episodes of high air
pollution potential. It is a consolidation
of four rules which dealt with episodes
in four geographic areas of the state.
The new replacement rule applies
statewide. Regulations controlling
emissions during episodes are required
as part of the state plan by the Clean Air
Act. Federal approval means the rule
will be enforceable by EPA as well as
by the state.

EFFECTIVE DATE: This action will be
effective December 9. 1985 unless notice
is received within 30 days that someone
wishes to submit adverse or critical
comments.

ADDRESSES: Comments should be sent
to: Daniel J. Wheeler, Environmental
Protection Agency, 726 Minnesota
Avenue, Kansas City, Kansas 66101. A
copy ofithe state's submission is
available for review al the above
address and at the Environmental
Protection Agency, Public Information
Reference Unit, 401 M Street, SW.,
Washington, DC, The Office of the
Federal Register, 1100 L Street, NW.,
Room 8401, Washington, DC, and the
Missouri Air Pollution Control Program,
1101 Rear Southwest Boulevard,
Jefferson City, Missouri 65101.

FOR FURTHER INFORMATION CONTACT:
Daniel J. Wheeler al (913) 236-2893,
(FTS) 757-2883.

SUPPLEMENTARY INFORMATION: On
January 22, 1985, the State of Missouri
submitted to EPA a new regulation as a
revision to the state's plan to attain the
National Ambient Air Quality
Standards. This regulation is state rule
10 CSR 10-8.130, “Controlling Emissions
During Episodes of High Air Pollution
Potential.” It was adopted by the
Missouri Air Conservation Commission
on August 23, 1984, after proper public
notice and a public hearing held on July
28, 1984.

The new rule consolidates and
replaces on a statewide basis four
existing rules that each pertained to a
specific area of the state. Those four
rules (10 CSR 10-2.170, 3110, 4.160, and
5.260, all entitled “Rules for Controlling
Emissions During Periods of high Air
Pollution Potential”) have been
rescinded by the state. '

Section 110(a){2)(F) of the Clean Air
Act requires states to have emergency
authority and contingency plans to
implement such authority. This
requirement is detailed in 40 CFR 51.16
and explained in Appendix L of Part 51
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The Missouri State Implementation Plan
(SIP) contains episode plans, as
required, and was previously approved
with respect to this requirement. The
state's consolidation of the
implementiniregulations represents no
substantial change in the SIP because
the new rule is substantially similar to
the rules it replaces.

An episode plan should provide for
taking steps to prevent air pollution
from reaching levels that could cause
significant harm to human health. It
should specify two or more levels of
episode criteria below significant harm,
provide for public announcement
whenever any episode level has been
reached, and require adequate emission
control actions at each level.

The new state rule includes these
basic requirements, as did its
predecessors. Other episode plan
requirements in 40 CFR 51.16, such as
source inspections and communications
procedures, continue to be satisfied by
other portions of the previously
approved state episode plan. Therefore,
EPA's review of 10 CSR 10-8.130 finds
that it is approvable as part of the SIP.

This state submission constitutes a
proposed revision to the Missouri SIP.
The Administrator's decision to approve
this submission is based on a
determination that the revision meets
the requirements of section 110 of the
Clean Air Act and of 40 CFR Part 51,
Requirements for Preparation, Adoption,
and Submittal of State Implementation
Plans.

EPA believes this action is
noncontroversial and is approving it
without prior proposal. The public is
advised that this action is effective 80
days after publication unless we receive
written notice within 30 days from today
that someone wishes to submit adverse
or critical comments. In such case, this
action will be withdrawn and
rulemaking will commence again by
announcing a proposal of this action and
establishing a comment period.

Under section 307(b)(1) of the Clean
Air Act, as amended, judicial review of
this action Is available only by the filing
of a petition for review in the United
States Court of Appeals, for the
appropriate circuit within 60 days of
today. This action may not be
challenged later in proceedings to
enforce its requirements.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12201,

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities.

Incorporation by reference of the
State Implementation Plan for the State
of Missouri was approved by the
Director of the Office of the Federal
Register on July 1, 1982.

List of Subjects in 40 CFR Part 52

Air pollution control,
Intergovernmental relations, Reporting
and recordkeeping requirements,
Incorporation by reference.

Dated: October 3, 1985,

Lee M. Thomas,
Administrator.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Part 52 of Chapter 1, Title 40 of the
Code of Federal Regulations, is
amended as follows:

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.1320 is amended by
adding a new paragraph (c)(54) as
follows:

§52.1320 Identification of plan.
(c) The plan revisions listed below
were submitted on the dates specified.

(54) A new rule, Controlling Emissions
During Episodes of High Air Pollution
Potential, was submitted by the
Department of Natural Resources on
January 22, 1985.

(i) Incorporation by reference. 10 CSR
10-6.130, Controlling Emissions During
Episodes of High Air Pollution Potential,
adopted by the Missouri Air
Conservation Commission and effective
on October 11, 1984,

(ii) Additional material. The State has
rescinded rules 10 CSR 10-2.170, 3.110,
4.160, and 5.260, all entitled “Rules for
Controlling Emission During Periods of
High Air Pollution Potential."

[FR Doc. 85-23981 Filed 10-9-85; 8:45 am]
BILLING CODE 6580-50-M

40 CFR Part 180
[PP OF2413, 3F2793/R791; PH-FRL 2909-7]
Thiodicarb; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for residues of the insecticide
thiodicarb and its metabolite in or on
the raw agricultural commodities
cottonseed and soybeans. This

regulation to establish the maximum
permissible level for residues of this
insecticide in or on these commodities
was requested by Union Carbide
Agricultural Products Co., Inc.

EFFECTIVE DATE: October 10, 1985,

ADDRESS: Written objections, identified
by the document control numbers [PP
0F2413, PP 3F2793/P791] may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
3708, 401 M St. SW,, Washington, D.C.
20460.

FOR FURTHER INFORMATION CONTACT:
Jay Ellenberger, Product Manager (PM)
12, Registration Division (TS-767C),
Environmental Protection Agency, 401 M
St. SW., Washington, D.C., Office
location and telephone number: Rm. 202,
CM #2, 1921 Jefferson Davis Highway,
Arlington, VA 22202, (703-557-2386).

SUPPLEMENTARY INFORMATION: EPA
issued a proposal, published in the
Federal Register of July 3, 1985 (50 FR
27463), which proposed that tolerances
be established for residues of the
insecticide thiodicarb (dimethyl N.A-
[thiobis [(methylimino)carbonyloxy]]bis
[ethanimidothioate]) and its metabolite
in or on cottonseed at 0.4 part per
million (ppm) and soybeans 0.2 ppm.

The Agency's proposals to (1) issue
tolerances on certain agricultural
commodities and (2) issue feed additive
regulation published in the Federal
Register of July 3, 1985, requested
comments from interested parties,
including the general public.

The Agency received comments from
seven interested parties. Four of the
commenters responded favorably to the
establishment of tolerances for
thiodicarb. Three commenters
responded in opposition to the
establishment of the proposed feed
additive tolerances for thiodicarb. For
the Agency's response to the comments
received, see the companion regulation
establishing the feed additive
tolerances, which appears elsewhere in
this issue of the Federal Register.

Based on a review of the data cited in
the July 3, 1985 proposed rules and on
the comments submitted in response to
the proposed rules, the Agency has
determined that the requested
tolerances for residues of thiodicarb in
or on cottonseed at 0.4 ppm and
soybeans at 0.2 ppm are appropriate and
that these levels will protect the public
health. Therefore, the tolerances are
established as set forth below.

Elsewhere in this issue of the Federal
Register, the Agency is issuing a final
rule establishing a feed additive
regulation for residues of thiodicarb in
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or on cottonseed hulls and soybean
hulls.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file wrilten objections
with the Hearing Clerk at the address
given above. Such objections should
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections, If a hearing is
requested, the objections must state the
issues for the hearing and the grounds
for the objections. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of the
Executive Order 12201,

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L, 96-
534, 94 Stat. 1164 (5 U.S.C. 601-612)), the
Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on & substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 160

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: October 2, 1985,

John A. Moore,

Assistant Administrator for Pesticides and
Toxic Substances.

Therefore, Part 180 is amended as
follows:

PART 180—{ AMENDED]

1. The authority citation for Part 180
continues to read as follows:

Authority: 21 U.S.C. 3464.
2. By amending § 180.407 by adding
and alphabetically inserting the raw

agricultural commodities cottonseed and
soybeans, to read as follows:

§ 180.407 Thiodicarb; tolerances for

Pans
nion

e
y P 02

|FR Doc. 85-24270 Filed 10-9-85; 8:45 am|
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 69
[CC Docket No. 84~800; FCC 85-527]

Authorized Rates of Return for
Interstate Services of AT&T and

Exchange Telephone Carriers
AGENCY: Federal Communications
Commission.

AcTION: Final rule,

SUMMARY: This action establishes
enforcement policies related to a
carrier's authorized rate of return and
amends Part 69 of the Commission’s
Rules to create a calendar year access
tariff year beginning in 1987. This action
is taken by the Commission to balance
the interests of ratepayers and investors
by promoting just and reasonable rates.
This action will establish an
enforcement mechanism to ensure just
and reasonable rates without imposing
excessive burdens or costs on the
carriers or the Commission.

EFFECTIVE DATE: September 30, 1985.
ADDRESS: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Steve Goodman, Common Carrier
Bureau, (202) 632-0745.
SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 69

Access charges, Communications
common carriers, Exchange carrier
association, Revenue pooling, Tariffs,
Telephone.

Proposed rulemaking was published in
the Federal Register on August 17, 1885,
at page 32871, and Supplemental
proposed rulemaking was published in
the Federal Register on August 21, 1985
at page 33786,

Report and Order

In the matter of Authorized Rates of Return
for the Interstate Services of AT&T
Communications and Exchange Telephone
Carriers; CC Docket No. 84-800, Phase 1.

Adopted: September 27, 1965,

Released: September 30, 1885,

By the Commission: Commissioner Dawson
dissenling in part and issuing & separate
statement st a later date; Commissioner

Patrick issuing a separate statement at a later
date.

L. Intreduction

1. In this phase of the proceeding, we
address the maximum allowable rates of
return and enforcement procedures for
the regulated interstate activities of
AT&T Communications (ATTCOM) and
the interstate access services of local
exchange carriers (LECs). In a
Supplemental Notice of Proposed
Rulemaking (Supplemental NPRM)
adopted August 7, 1985,' we set forth our
tentative conclusions on the refund
obligation of carriers earning in excess
of the ceiling, and the interim ceiling
which should apply to ATTCOM and
the LECs pending represcription of rates
of return. In Phase 11 of this proceeding.
we will address the procedures for
represcribing the authorized rates of
return,

2. In the Supplemental NPRM, we
concluded that the maximum allowable
rate of return should be determined by
adding a fixed increment to the
authorized or target rate of return. For
the LECs, we proposed continuation of
the % of 1% increment adopted in the
most recent rate of return proceeding for
the former integrated Bell system.* For
AT&T, we set forth two alternatives—
use of 8 % of 1% increment with returns
measured on a one-year basis; or use of
a % of 1% increment with returns
measured on a two-year basis. The
Supplemental NPRM additionally
specified the level of service aggregation
to be utilized in reviewing earnings. For
ATAT, the Supplemental NPRM
proposed to review earnings by the
categories in the Interim Cost Allocation
Manual (ICAM).? For the LECs, we
concluded that earnings should be
reviewed access element by access
element at the same jurisdictional
aggregation as the tariffs filed by the
carriers. Finally, the Supplemental
Notice explained the manner in which
refunds would be required, should &
carrier's eamnings exceed the maximum
allowable rate of return.

3. A great deal of comment was
submitted in response to the.
Supplemental NPRM, with 32 parties
filing comments and 23 parties filing

' Authorized Rates of Return for the Interstate
Services of ATAT Communicotions and Exchange
Telephone Carriers, CC Docket No. $4-800, SOFR
33786 [August 21, 1965).

* American Telephone and Telegraph Company.
CC Docket No. 79-63, 88 FCC 2d 221 (1981).

*The Supplemental NPRM additionally proposed
a temporary waiver of the separats MTS and WATS
categories for purposes of monitoring compliance
with the eate of return ceiling and remedying any
violations,
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reply comments.* After reviewing the
record in this proceeding, we have
decided to adopt most of our tentative
conclusions set forth in the
Supplemental NPRM, although we are
modifying ous proposals to some extent.
We believe that the enforcement
policies we are adopting today best
balance the competing interests of the
ralepayers and the telephone company
investors,

I Amouni and Use of an Increment
Above the Target Rate of Return

4. Some of the comments filed in
response to the Supplemental NPRM
demonstrate a failure to understand
what we are doing in this phase of the
proceeding. We did not propose toraise
the interim rate of return of any of the
carriers.” Rather, we find that the
carriers should continiue to use the
return prescribed in Docket 79-63,
pending represcription according to the
procedures to be adopted in Phase I1.%
Both AT&T and the LECs must target
their tariffs to earn no more than 12.75%,
and we intend to scrutinize their tariff
support material carefully to ensure
compliance with this requirement.

5. Nor was it our intent in this phase
to examine the relative riskiness of the
carriers. In setting the increment, we are
attempting to define the range of
earnings which do not trigger the refund
mechanism. There are two reasons that
underlie use of a range about the
prescribed rate of return. First despite
the appearance of scientific exactitude,
there is no constant, single point which
represents the carriers’ exact cost of
capital during the period of the
prescription. Rather, there will
inevitably be some movement as
interest rates, market conditions and
investors' perceptions change over time,
Applying a range for enforcement
purposes expressly recognizes that
fluctuations do occur in the cost of

—

‘A list of the commenting parties is attuched as
Appendix A

"Eg. ICA Comments, p. & Reply Comments, p, 2.

*The comments of ICA that the
Commission should immediately lower the LECs
tuthorized retumn to 11.75% from 12.75%, and
expeditiously review ATTCOM's rate of roturn with
&0 eye o lowering it. Having reviewed the record in
1his proceeding, we conclude that we should
pontinue utilizing the interim target of 12.75% for
both ATTCOM and the LECs pending
represcription. While some evidence in the record
*1pports a somewhat lower return for the LECs (e,
the NTIA Survey), other evidence supports & higher
retum (£e. the comments filed by the regional Bell
Operating Companies (RBOC)). There are faws in
hoth sets of numbers. Soe o.g.. Boll Atlantic Reply
Comments pp. 10-12; Supplemental NPRM at fn. 10.
We believe, however, that the record allows us to
conclude that continuation of the interim target will
harm neither the public nor the phone companies'
tnvestors while » better record is compiled through
the procedures estoblished in Phase i

capital. Second, a range is utilized
administratively because of exogenous
changes that affect the carrier's
interstate earnings.” Carriers are unable
to target their earnings with precision
due to their dependence on demand
forecasts which hinge on the state of the
economy and other similar
unpredictable factors. Disallowing any
earnings “peaks,” while ignoring the
“valleys,” would tend to induce a
systematic bias that would cause a
carrier to fall short of its targeted rate of
return over the long run. Such a
situation is not in the interests of
shareholders or in the long run interest
of ratepayers.

6. In setting the increments for AT&T
and the LECs, our judgment is primarily
based on our perceptions of the changes
in the underlying level of fluctuations in
earnings and cost of capital since our
last prescription. While risk and the
fluctuations are somewhat interrelgted,
we are not evaluating the relative
riskiness of LECs vis-a-vis ATTCOM in
this phase of the proceeding. Rather, we
will carefully examine the risks facing
both ATTCOM and the LECs in the
context of represcribing the target rate
of return. At present, we are adopting
the increment which when added to the
authorized rate of return establishes the
maximum return that carriers may earn.

7. In the Supplemental NPRM, we
tentatively concluded that the spread
should stay fixed and not be subject to
revision whenever the target return is
reviewed. FEA suggests that the
increment should be revisited as part of
the Commission's regular rate of return
proceeding. We think that adding an
additional issue to the rate of return
proceedings is unnecessary,
complicating and potentiaily delaying.
We will, over time, review the
fluctuations experienced by the carriers
and determine whether circumstances
have changed sufficiently to justify
contracting or expanding the increments
we are adopting today. We do not
intend, however, to incorporate the
increment as an issue to be addressed in

? NYNEX asserts un additional function or benefit
of use of a range—incentives for the introduction of
efficiencies. We reject thelr contention that use of a
25 basis point increment on the overall eamings of
LECs in an elimination of the Incentive for carriors
to implement new efficiencies. Even without any
Increment, & carrier has incentives to devise cost
cutting actions. Firat, such actions would serve to
lower the carrier's risk and effectively lower its cost
of capital, Regulatory lag, however, would delay
measuring the new cost of capital for some petiod of
time, allowing the investors to reap the beoefits of
the improved performance. Second, the successive
Introduction of more efficient production tech iq
would tend to eliminate the eamings "valleys” and
Increase the likelihood of the carrier eaming its
authorized return over time.

the represcription proceedings we will
establish in Phase II

8. For ATTCOM, the Supplemental
NPRM proposed either a 50 basis points
or 75 basis points increment, depending
on whether earnings were measured
over a one-year or a two-year period.
ATA&T, in its comments, continues to ask
for at least a 300 basis point spread
(with a request for an unspecified
increase if returns are measured on less
than an overall interstate jurisdictional
basis). AT&T supports its requests with
evidence of increased variability in
earnings since 1984 when measured
either on monthly or quarterly bases. In
addition, AT&T refers to financial and
cost characteristics, such as operating
leverage, which it contends should
cause ATTCOM to experience greater
earnings volatility in the future. In
contrast, US West's expert
demonstrates that ATTCOM has
exhibited a significantly lower operating
leverage than that experienced by US
West.®

8. The fluctuations experienced by a
carrier are relevant insofar as they
affect the carrier's ability to earn at its
authorized level over time. That ability
is a function of both the spread and the
time period over which earnings are
measured, since both can allow the
“peaks” to be offset by “valleys." We
have concluded that for ATTCOM, a 50
basis point spread with earnings
measured for each ICAM category (with
MTS and WATS being merged on a
temporary basis) ® over a two-year
period will provide a sufficient range to
accommodate fluctuations in
ATTCOM's cost of capital, as well as to
provide a fair opportunity for ATTCOM
to earn its allowed rate of return over
time.** The monthly and quarterly

* US West Reply Comments, Statement of Peter
C. Cummings.

*ATAT contends that ICAM categories should not
be utilized since the ICAM was not designed “ns a
rate of return constraint.” AT&T Comments, p 15
We reject their argument that we cannot use the
ICAM categories for measuring earnings for refund
purposes. As we noled in adopting the ICAM., *the
results of the cost allocation manual will be the
basis for determination of the rate of return of the
reporting categories.” American Telephone and
Telegraph Company. CC Docket No. 70-245. 84 FCC
2d 384, 408 (1981). We recognize that the manual is
nol Mlawless, as our waiver of the MTS and WATS
equalization requirement demonstrates. However,
wo believe the ICAM is a sufficiently accurste and
valuable tool that it should be used for measuring
earnings and ordering refunds for the remalning two
categories,

**We believe that the approach we are adopting
better balunces ratepayer and investor interosts
than our alternate proposal of a 75 basis point
Increment measured aver a single year.




41352 Federal Register / Vol. 50, No. 197 / Thursday, October 10, 1985 / Rules and Regulations

—
fluctuations, while of some interest, do Such a concern is ill-founded. As is the resulting from updated separations
not convince us of the need for a greater  case with individual private line studies. Moreover, they argue that the

increment. As we noted previously,
much of the fluctuation is due to
seasonal and other short run factors as
well as divestiture true-ups and other
retroactive accounting adjustments
which disappear when earnings are
examined over a full year, and which
should diminish as ATTCOM and the
LECs continue to improve their
accounting systems. Moreover, we will
examine ATTCOM's earnings on a two-
year basis, which further minimizes the
impact of monthly or quarterly
fluctuations, With respect to ATTCOM's
evidence on financial characteristics, we
believe it too speculative to support the
need for a greater spread presently. We
will, of course, examine both
ATTCOM's and the LECs' earnings and
cost of capital flactuations in the future
in order to evaluate the continued
reasonableness of the increments we are
adopting today. We conclude, however,
that for ATTCOM an increment of % of
1% measured over a two-year period for
each of the two ICAM categories
separately, will suffice,

10. Several parties objected to our
proposal to suspend the equalization
requirement for the separate WATS and
MTS categories.' The commenting
parties suggest that if the problem lies in
the lack of peak and off-peak pricing in
the ICAM, then we should simply amend
the ICAM. Ideally, we would like to
adopt a costing methodology that
balances both equity and economic
efficiency. Unfortunately, we do not
have sufficient information to prescribe
a peaking adjustment at this time. The
ICAM's original purposes would be
frustrated if we use an unadjusted
allocation while we develop that
information. We believe it would not
benefit the consumers or investors lo
utilize a flawed allocation manual as a
measure of the relative earnings
between AT&T's switched services.'*

11. Some parties criticize our
temporary suspension of this ICAM
requirement for two reasons. First, they
assert that we are effectively
abandoning regulation of ATTCOM's
MTS/WATS pricing, and that predation
and/or cross-subsidization will result.**

" ADAPSO Comments, pp. 3-& Ad Hoc Reply
Comments, pp. 13-15; Arinc Reply Comments, pp. 3~
8 MCI Comments., pp. 2-7; SBS Comment, pp. 3-5.

* In contrast, we believe the ICAM allocates
costs between ATAT s private lino and switched
services with reasonable accuracy. Thus, it is in the
public interest Lo continue to rely on the ICAM to
examine separately the samings of ATTCOM's
private line services as & whole.

1 Eg. MCL SBS: Arinc: ADAPSO.

services, while earnings on a
retrospective basis will be examined
with respect to the entire MTS end
WATS ICAM category, ATTCOM is still
required to justify the reasonableness of
each tariff that is filed for each
individual service.'* While the cost
standards for ATTCOM's switched
services are still evolving,'* we have
often demonstrated our intent to
preclude predatory pricing (and
concomitantly cross-subsidization).

12. The second argument made by
commenting parties is that our
temporary suspension of the
equalization requirement for MTS and
WATS is at odds with the Court's
vacating of our Like Service decision.'®
Our decision to grant a waiver is not
premised on the finding that MTS and
WATS, or 800 Service and AT&T WATS
are “like services." Rather, we think that
the ICAM may not accurately allocate
costs between the broad ICAM switched
services categories. To the extent that
the parties raise legitimate questions
regarding differences between the two
WATS services, and ATTCOM's
varying market power with regard to
different switched services, we will
address those questions in the context
of particular tariff proceedings or other
rulemaking proceedings.

13. For the LECs, the Supplemental
NPARM proposed a 25 basis point spread
measured on an access element-by-
access element basis, at the same level
of-jurisdictional aggregation as the
carrier's tariffs. This proposal was
uniformly criticized by the exchange
carriers."” The LECs argue that for
numerous reasons, they are unable to
target their earnings accurately on such
ad ated basis. In particular, they
cite to the impossibility of forecasting
accurately bypass, Commission changes
to separations and Part 69, and changes

% As we stated in adopting the ICAM, “our use of
aggregated reporting categories neither constitutes a
waiver of the requirement to support individual
tariff filings nor an intent on our part to abandon
our responsibility to evaluate such filings." ATST,
84 PCC 2d 384, 396 (1081). See also, § 61.38 of the
Commission's Rules. 47 CFR 61.38.

* Guidelises for Dominant Carriers’ MTS Rates
and iuu Structure Plans, 50 FR 1811 (Jenuary 14,
1985

“ Ad Hoc Telecommunications Users Committee
v. FCC, 680 F.2d 790 (D.C.Cir. 1082},

T Pacific: US West: Southwestern: Bell Atlantic;
Ameritech: GTE; NYNEX; BeliSouth; Anchorage
Telephone Utility: CP National; Centel: Contel:
Elkhart and Fidelity; Fort Bend: NECA: Rochester:
Rural Telephone Coalition: Southern New
Taconica: UST.A. United; Waitsfled Fayston and
Granite State; Cincinnati; ALLTEL, of., SBS
Comments, p. 2: Ad Hoc Reply Comments, pp. 15~
22 FEA Reply Comments, pp. 2-3; ICA (lower return
10 11.75%}: Floride PSC {use 1% range on retur on
equity).

exchange carriers experienced wide
variations in earnings on an access
element-by-access element basis, and
that the Commission's proposal would
result in refunds under circumstances
even when the carrier was substantially
below its authorized rate of return.*®
Finally, the carriers argue that such a
program, with the mid-course tariff
corrections envisioned by the
Commission, would create an
administrative quagmire.

14. After reviewing the comments, we
have decided that some modifications in
our proposal would be desirable. Claims
that exchange carriers as well as
interexchange carriers will inevitably
experience greater difficulty in targeling
rates in the post-divestiture environment
appear to be well founded.
Nevertheless, we do not believe that
results in the immediate post-divestiture
environment reflect the normal range of
targeting error that shoud be expected in
the future. Some modes! changes in our
original proposal should enable a carrier
that makes a conscientious effort to
implement the access charge plan to
earn its authorized return.

15. We have decided to use a two year
rather than a one year period to
measure compliance with a rate of
return prescription. This should
significantly reduce the risk of targeting
error and the risk that frequent rate
changes might be required to remain
with the allowable return range,

18. The use of a two year period may
not be sufficient to enable carriers to
target individual access elements within
25 basis points. We do not believe,
however, that we can entirely eliminate
element-by-element refunds without
undermining some of the purposes of the
access charge plan. That plan was
designed in part to change the
relationship among rates for end user
services in order to reduce
discrimination and preferences within
the existing rate structure. We required
that each element be targeted separately
in order to further that purpose. The
same considerations that led us to
require that elements be targeted to earn
the same return generally require
element-by-element refunds. The three
end office or switching elements—Line
Termination, Local Switching and
Intercept—are, however, so closely
related that we have decided that it

“For . Ameritech states that Ohio Bell's
o e o )
ending May 31, 1985 would have fulien from 8415
to 7.84% if the Commission’s eloment-by-element
refund plan was utilized. Bell Atlantic cluims ita
return would sink from 11.52% to 10.37%
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would be appropriate to treat them as a
single category for purposes of
measuring compliance with the rate of
return prescription and impelementing
any rel{lu&% ;guirement. : e

17. we are requiring that
most refunds be made on an element-by-
element basis, the comments have
persuaded us that it would be more
equitable to take the total access return
into account in determining when
refunds will be required.** For the 1987
88 and subsequent two year periods we
will require refunds for each category
that exceeds the target return by 25
basis points if the overall access returns
exceeds the target returns by 25 basis
points. If the overall access return does
not exceed the target return by 25
points, we will require refunds for each
category that exceeds the target return
by 40 basis points,® We believe that it is
desirable to retain a refund requirement
for such targeting errors even though
this may prevent a carrier from earning
its overall authorized return in order to
encourage all carriers to target as
accuralely as possible.

18, Our ifications to the initial
proposal meet the concerns raised by
the LECs while still protecting
consumers, The exchange carriers, with
the longer evaluation period, broader
range for individual categories and
somewhat higher level of aggregation,
will receive the opportunity to earn their
authorized return, since our enforcement
program will, within reason, make
adequate allowance for “peaks” and
“valleys.” Moreover, with a two-year
evaluation period carriers are afforded
the opportunity to make mid-course
corrections as part of the regular annual
access tariff mu;? without creating
problems of tariff churn or generaily
creating an administrative quagmire.®
Consumers remain protected, however,
because the refund mechanism will
preclude exchange carriers from earning
excessively with respect to the
particular bundle of services purchased
by customers.

19. While we are modifying our
proposal in response to the LECs'
comments, we must refect two other
arguments that were proffered in the

"*Suppart for such & mechanism is provided by,
... Bell Atlantic Reply Comments, fn. 6 and Ad
Hoc Roply Comments p. 18.

"1f n carrier’s overall return exceeds 13%, then
refunds will be required for each of the categories
earning in excess of 13%, regardless of whether the
Categories earned in excess of 13.15%, The #mount
of refund required for the category will be
Proportionate to the categories’ earnings in excess
of 13%. Categories earning under 13% would not be
subject 1o refunds.

® in this
tovise its as
cellings are not violated.

wa expect that each carrier will
10 ensure that the

comments. Several exchange carriers
assert that they should receive the same
increment as ATTCOM,?* and claim that
the Commission’s proposal to review
earnings at the same jurisdictional level
as the tariffs will lead to carriers filing a
single tariff for all of their operating
companies.® It is not our intent to
influence carriers to file single versus
multiple tariffs. The carriers will
continue to have the latitude to elect the
level of geographic aggregation that
comports with each carrier's
forcecasting ability. Each carrier will
thus be able to balance its ability to
target rates by study area and the
advantages that are derived from rates
that more closely match costs, with the
ability to offset one state's “peaks” with
another state's "valleys."

20. With respect to the claim that the
LECs should receive the same spread as
ATTCOM, we continue to perceive there
to be significant distinctions which
warrant different increments. As
ATTCOM observes in its comments,
there are numerous differences in its
financial characteristics.* In addition,
we believe that ATTCOM faces more
competition than the LECs, which
should cause greater fluctuations in its
earnings and cost of capital. Moreover,
we anticipate that the difference in
levels of competition will be magnified
over time. While it is true that exchange
carriers face competition in the form of
uneconomic bypass, it is our firm belief
that those risks will diminish over time
as we move to a more rational pricing
scheme with further implementation of
our access charge plan. In contrast, we
expect that the implementation of equal
access will continue to increase
competition in the interexchange
market.

21. While we are adopting a two-year
earnings review period, we agree with
Bell Atlantic that it makes sens? to tie
the review period for the LECs to the
same time when a rate of return
prescription and tariff “test years” are in
effect.” We are adopting our proposal to
move back to a calendar year access
{ear beginning January 1, 1887. Thus, we

elieve that for the initial period of
review we should review the earnings of
the LEC’s over the period from June 1,
1985 to December 31, 1988. In light of the
somewhat shorter period of review than
two years, we will expand by 10 basis
points the increments during this

" E£g. Bell Atlantic: Contel: Elkbart and Fidelity:
GTE: US West; Southwestern: Pacific: Southem
New England.

#Eg., GTE: United; US West: Boll Atlantic;
Southwestern Bell.

“AT&T Reply Comments, pp. 5-8.

" Ball Atlantic Comments. p. 13,

transition.* Thus, LECs may earn up to
13.25% on any of the categories without
triggering a refund so long as its overall
return for this period is less than 13.10%.
For ATTCOM, there does not appear to
be the same problem of matching the
review period with a “test year”
different from the calendar year, Thus,
we intend to review ATTCOM's
earnings for the two-year period from
January 1, 1985 to December 31, 1986,
and will require refunds of earnings in |
excess of 13.25% for either the private
line or combined MTS and WATS ICAM
categories.

22. We expressed our tentative
conclusion in the Supplemental NPRM
that we should not prescribe & minimum
return requirement. We also noted that
carriers would be free to target
categories below the target rate as long
as the same target was utilized for all of
the carrier's categories. Several carriers
suggested that the Commission should
prescribe a floor which would serve as a
trigger point for a carrier revising its
rates upward.* We do not believe such
a procedure to be necesu;y. We expect
that carriers will protect adequately the
interests of their investors and file
revised tariffs if they believe their
earnings are falling too far below the
authorized level.

IIL Refund Mechanism

23, Many of the commenting carriers
assert that the Commission lacks
authority to implement an automatic
refund procedure.®® Several parties
contend that the Commission does not
have legal power to require refunds
retroactively absent an investigation
into the lawfulness of the tarifis and
imposition of an accounting order. Other
carriers argue that even assuming that

™A concern volced by several parties relatos to
the need 1o two comprehensive access tariff filings
in calender year 1988, It is clear that two filings will
be necessary in light of the June 1, 1988 effective
date for the subscriber line charge increase to $2 per
month for residentinl and single-line busincss
customers. H we adop!t the Joint Board
recammendation for the direct ass! 1 of WATS
closed ends on June 1, 1688, we will probably make
some access charge rule revisions effective sl the
same time. In addition, the mid-1988 filing would be
the only regularly scheduled opportunity for &
carrier to file & “mid-course” correction. While It
may be possible for the Commission to accept o
somewhat less thun comprehensive Bling i mid-
1988, we foel it {s best to sddress thet lssue in the
context of individual carrier requests for walver of
the access tariff filing rules. Such & procedure
provides carriers the flexibility 1o determine in the
first instance their need for @ comprehenssive filing,
e.g., United Reply Comments pp. 7-8, while at the
sama time affording the Commission s more
complete record so it can determine what muterial
must be filed.

¥ Contel: Cincinnati; Anchorage.

™ E.g.. Pacific: GTE: Contal: Fort Bend: USTA:
Ameritech; NYNEX.
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the Commission has the authority to
require refunds, it cannot do so on an
automatic basis but must do so as a
discretionary matter after a hearing.

24. As we stated in the Supplemental
NPRM, we expect that we will rarely, if
ever, be necessary for us formally to
invoke our refund remedies.* That is
particularly true in light of our adopti
a two-year earning review period whic!
effectively requires carriers to make
“mid-course" corrections. While it is our
hope that we will never have to initiate
specific enforcement proceedings, it is
our conclusion that the Commission
clearly has such power,* With one
exception, each of the arguments made
by the carriers that the Commission
lacks such power were carefully
considered and rejected in the 1978
Refund decision.®® We need not repeat
that analysis here.

25. The lone new argument raised by
the LECs in this proceeding is that under
the Arizona Grocery line of cases,* The
Commission cannot require refunds
because it has prescribed the access
rates. We disagree with the parties’
contention that the Commission
prescribed the carriers’ access tariffs.
While Parl 69 does, to some extent,
specify the manner in which some of the
access tariff elements shall be
computed, the carriers retain a
substantial degree of independence and
flexibility. The Commission's actions in
promulgating the Part 69 Rules fall far
short of a prescription of charges.»

26. Several parties assert that there is
a conflict between the Commission’s
automatic refund proposal and the
discretionary nature of refunds. Those
parties contend that with respect to the
need for refunds, the Commission is
required to look at the relevant factors
and strike a reasonable accommodation
among them.* In this instance, we have

" Supplemental NPRM, para. 26,

*This order, which is a continuing order ander
section 408 of the Communications Act, requires
that carriers: (1) Automatically modify their torifl
charges to stay below the target rate plus the
upplicable increment (“upper bound”): and (2] when
the upper bound has been ex that carriers
automatically reduce their prospective revenne
requirements by the amount of the overnge plus
sccruad Interest. Carriers are then obligated to file
turiffs that implement those revenuve requirement
reductions as provided herein.

MATET Earnings on Interstute and Foreign
Services during 1978, CC Docket No, 76-187, 49 FR
49502 (December 20, 1684),

* Arizona Grocery Co. v, Atchison, T. & §. F, Ry.
Co. 284 US. 370 (1932).

¥ Sew, 0.2 Direct Marketing Association, Inc. v.
FCC. No. 84-1249 (D C. Cir.), Decided September 8,
1085; Consolidated Edison Co. v, FPC, 512 F.2d 1332
(D.C. Cir. 1875); Nat'l Ass'n of Motor Bus Owners v,
FCC. 400 F.2d 561 (2d Cir. 1972} Cf.. Mosa v. CAB,
430 F.2d 891 (D.C. Cir. 1970).

* Las Cruces TV Cable v. FCC. 645 F.2d 1041
(D.C, Cir 1981)

considered the relative equities and
have sought in.the refund mechanism
that is contained herein to strike a
balance between the interests of the
shareholders and the interests of
consumers.

27. We also believe that the exercise
of our discretion is best utilized at this
point in time, in this rulemaking
proceeding. We have stated throughout
this proceeding our desire to avoid an
administrative quagmire. To add an
additional level of administrative
hearings to review the need for refunds
on a case by case basis would add
significant burdens to the Commission.
the public and the carriers without

-providing much, if any, additional

benefit to the carriers or to the public.
Our refund mechanism has been
carefully crafted to be triggered only
after excessive earnings have been
received by a carrier. We have, in
response to the comments, modified our
initial proposal to accommodate more
fully the interests of investors. At the
same time, we believe the public
benefits from both the refunds of
excessive returns, and the certainty and
lack of delay inherent in the refund
procedures we are adopting today.

28. The Supplemeontal NPRM
described our inftial proposal for a
refund mechanism. Following the policy
adopted in the 1978 Refund Order, we
determined that refunds could best be
effectuated by a subsequent reduction in
the revenue requirement for the category
in which the carrier earned excessively.
The amount of the reduction would be
the amount of earnings that exceeded
the maximum allowable rate of return.
For the LECs, we proposed that refunds
would occur in the access year following
the discovery of the excessive earnings.
For ATTCOM, we determined that a
tariff reflecting a refund of excessive
earnings should be filed within 60 days
after the amount of excess earnings has
been determined. We did not impose a
mandatory “pass-through" filing by
ATTCOM of LEC refunds, but instead
suggested that we would review the
need for such ATTCOM filings on a
case-by-case basis. We also stated that
interest would be computed from the
end of the calendar access year in which
excess earnings were realized to the
middle of the initial annual period in
which the rates are to be in effect to
reflect that refund. The interest rate
would be the maximum return which
was in effect during the period of excess
eamnings.

29. Several parties criticized our
proposal, and some offered alternatives.
We have concluded, however, that
except for one modification to reflect the

two-year review period, we should
adopt our initial proposal.

30. Several parties criticized our
suggestion of requiring refunds to be
fiven on a category-by-category basis

or the specific category which
overearned. The main reason that was
advanced for rejecting the proposal is
the problems that might arise because
the wrong pricing signals, 7.e., deviation
from cost, would occur in the year in

. which refunds were given. It was argued

that incorrect pricing signals could
exacerbate uneconomic bypass
problems. One party proposed using the
carrier common line charge as the
refund mechanism, regardless of the
source of the overearning.® US West
suggested that excessive earnings
should be used as an offset to the
depreciation reserve deficiency.?®

31. We continue to believe that a
reduction in the revenue requirement for
the particulsr category in a subsequent
period would be the most equitable and
efficient solution to the problem of
refunds.? First, we believe it is
imperative that the class of customers
who were overcharged receive the
benefit of the refund. Second, we must
be mindful of the administrative costs
incurred by the carriers and the
Commission in refunding the money to
the customers, and the burdens that
would be imposed if an efficient
mechanism did not exist for the
restoration of excessive revenues to
customers.

32. US West's proposal falls short on
both counts. The depreciation reserve
deficiency is not easily attributed or
allocated to particular services or
customers. Thus, it is not at all clear that
the customers who were overcharged
would be compensated, Moreover,
calculating the existence or amount of a
depreciation reserve deficiency is a
complicated and controversial task. The
Commission, however, would be
required to make such detailed
computations in order 10 know the
amount of the deficiencies, because it
would not inure to the benefit of the
ratepayers 10 create a depreciation
reserve surplus.

33. The other alternative, use of the
carrier common line charge as the
refund mechanism, must be rejected
because it would not provide refunds to
the same class of customers that were
overcharged. While we did utilize that

* United Comments. p. 20,

%S West Commenta at p. 18, This suggestion
was supported by Pacific asd United in their reply
comments.

M There are over one-thousand carriers that might
occasion the initiation of one or more refund
proceedings,




Federal Register / Vol. 50, No. 197 / Thursday, October 10,1985 / Rules and Regulations

41355

mechanism in the particular
circumstances of effecting the Bell
Operating Companies' refund obligation
for their 1978 overearnings, we believe
that a category-by-category approach
retains distinct advantages. With
respect to the 1978 excess earnings, the
Commission lacked knowledge of the
categories or customers responsible for
the excess earning. In contrast, under
our enforcement plan, since earnings
will be monitored on a category-by-
category basis, information will be
available for a more refined refund
mechanism.

34. The approach we are taking of
subsequent reductions in revenue
requirements best balances the degree
of refinement necessary to provide
refunds with that administrative costs
issuing refunds. We are wary of
requiring the carriers to search through
detailed billing records to determine
precisely which customers were
overcharged and by how much. Where
there are thousands or millions of
customers, the administrative burdens
and costs far outweigh the benefits of
additional refinement. On the other
hand, for some of the services of the
LECs, there may be only a few
customers, making a direct refunds to
the customers practical. Thus, we will
allow the carriers the option of
providing refunds to all the customers in
the category directly. but will not make
the practice mandatory. Under such a
procedure, interest would be computed
at the maximum allowable rate olP return
from the end of the calendar or access
year in which the excessive eamnings
occur until the time of payment. The
relative revenues from the customers
would determine the proportion of the
excessive eamnings to be refunded to
each customer.*

35. While the parties raise concerns
regarding the bypass problems that
could arise from category-by-category
refunds,* we do not believe that those
problems are of such a magnitude that
we should abandon our proposal. It is
our belief that with the modifications
adopted today, that tariffs will be “self-
correcting,” and that direct refunds will
rarely or ever be required. Moreover, we
believe that further implementation of
our access charge plan will, in general,
mitigate uneconomic bypass fears.

36. In measuring the amount deemed
excessive, we proposed to treat funds

*In the case of customers no longer in existonce.
we will address how carriers should their
:;cnnb:;mixmiumdudmﬂonlbtru!hm
se, but choose not 1 with

et not to grapple at problem
“Eg. Southwestern Comments, pp. 13-17;
Ameritech Camments, p. 12.

above the ceiling to be subject to refund.
FEA proposes instead that the
Commission require all earnings in
excess of the target to be refunded if the
ceiling is exceeded. We reject that
suggestion because FEA fails to
recognize that a target return is in
reality a point within a zone of
reasonableness. Returns that slightly
exceed such a target have never been
and should not be deemed unjust.

37. In the Supplemental NPRM we
proposed use of the prescribed
maximum return during the period of
excessive earnings for computing
interest, but invited alternate
suggestions, Supplemental NPRM, para.
23. Several carriers submitted
substitutes for the use of the maximum
return. BellSouth suggested 20 day T-Bill
rates. GTE suggested use of the rate
used on customer deposits.*’ Pacific
argued that since the funds are available
only for a short period of time, the
carrier's short-term borrowing costs
should be utilized. We continue to
believe that the interest calculation
should be based on the maximum return.
The money received in the form of
excessive earnings is fungible with other
cash used for plant or as part of cash
working capital. Use of the company’s
average cost of capital (ie., the average
of equity, short term debt and long term
debt) recognizes the carrier's ability to
have earned at that level on the funds in
its possession that were garnered from
excess earnings. It would be no more
accurate to use the carrier’s short-term
cost of borrowing money than the return
on equity component (and even less
accurate to use the federal government's
short-term borrowing cost). We also
reject GTE's suggestion that customer
deposits are equivalent to excess
earnings because, inter alia, those funds
generally are excluded from the carrier's
rate base.

38. In our initial proposal, we had
anticipated a one-year earnings review
cycle for the LECs and had specified
that excess earnings should be refunded
in the access year after discovery of
excessive returns. We have now
decided to modify slightly that
procedure to allow carriers a little more
flexibility in light of the two-year
earnings review period. The LECs may,
at their option, make a tariff filing in the
same year as discovery so as to provide
a longer period to effectuate the refund.
Thus, for example, if earnings are
excessive for access years 1 and 2, it
will presumably be discovered early in

* BollSouth Comments, pp. 16-17.
Y GTE Comments, pp. 43-34.
*“Pacific Reply Comments, p. 9.

access year 3. The carrier may choose to
file a tariff to spread the refund over the
remainder of access years 3 and 4, or it
may simply wait until it makes its
regular access tariff filing for access
year 4 and spread the refund over a
single year.

IV. Conclusion

39. In formulating our enforcement
procedures, we have sought to strike a
balance between the interests of the
ratepayers and the investors. We
believe that the plan sel forth in the
Supplemental NPRM, as modified
herein, best balances those competing
interests. Carriers are provided a fair
opportunity to achieve their authorized
rates of return, and ratepayers are
effectively protected from paying
excessive rates. Moreover, we have
sought to protect the regulatory process
by avoiding potential administrative
quagmires and thereby benefitting
carriers, the public and the Commission
alike.

40. Accordingly, it is ordered, That
pursuant to sections 4 (i) and {j), 205 and
403 of the Communications Act of 1934,
as amended, 47 U.S.C. 154 (i) and (j), 205
and 403, the rules set forth in Phase I of
the Supplemental Notice of Proposed
Rulemaking, as modified herein, are
adopted.

41, It is further ordered, That Part 69
of the Commission’s Rules, 47 CFR 69.1
et seq., is amended as set forth in
Appendix B to change the access year to
a calendar year basis beginning January
1.1987.

42. Pursuant to the Regulatory
Flexibility Act of 1980, 5 U.S.C. 601, et
seq., it is certified that the rules adopted
in this proceeding are exempt from
application of the statute because they
will not have a significant economic
impact on a substantial number of small
entities pursuant to the analysis set
forth in the Supplemental NPRM.* This
certification shall be provided to the
Chief Counsel for Advocacy of the Small
Business Administration as required by
section 605 of the Regulatory Flexibility
Act of 1980, 5 U.S.C., 605.

43. It is further ordered, That pursuant
to § 1.427(b) of the Commission's Rules,
47 CFR 1.427(b), this Order is effective
immediately upon release. Good cause
for such action is provided by the
concurrent effectiveness of the exchange
carriers' access tariffs for the 1985-1966
access year,

“ We note that none of the comments in Phase |
addressed or challenged our initial conclusion in
this regard.
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44, It is further ordered, That the
Secretary shall cause this Order to be
published in the Federal Register,

Federal Communications Commission.
William J. Tricarico,
Secretary.

Appendix A

Initial Commenting Parties

ALLTEL Corporation (ALLTEL)

American Telephone and Telegraph
Company [AT&T)

The Ameritech Operating Companies
{Ameritech)

Anchorage Telephone Utility
(Anchorage)

The Association of Data Processing
Service Organizations, Inc. (ADAPSO)

The Bell Atlantic Telephone Companies
(Bell Atlantic)

BellSouth Corporation {BellSouth)

Central Telephone Company (Centel)

Cincinnati Bell Telephone Company
(Cincinnati)

Continental Telecom Inc. (Continental)

CP National Corporation (CP National)

Elkhart Telephone Company and
Fidelity Telephone Company
(Elkhart/Fidelity)

The Federal Executive Agencies (FEA)

Florida Public Service Commission
(Fiorida PSC)

Fort Bend Telephone Company (Fort
Bend)

The GTE Telephone Companies (GTE)

GVNW Inc./Management (GVNW) -

International Communications
Association (ICA)

MCI Telecommunications Corporation
(MCI)

The Mountain States Telephone and
Telegraph Company, Northwestern
Bell Telephone Company, and Pacific
Northwest Bell Telephone Company
(US West)

National Exchange Carrier Association,
Inc, (NECA)

The NYNEX Telephone Companies
(NYNEX)

Pacific Bell and Nevada Bell (Pacific)

Rochester Telephone Corporation
{Rochester)

The Rural Telephone Coalition (RTC)

Satellite Business Systems (SBS)

The Southern New England Telephone
Company (SNET)

Southwestern Bell Telephone Company
(Southwestern)

Taconic Telephone Corporation
{Taconic)

United States Telephone Association
(USTA)

United Telephone System, Inc. (United)

Waitsfield Fayston and Granite State
Telephone (Waitsfield)

Reply Commenting Parties

Ad Hoc Telecommunications Users
Committee (Ad Hoc)

Aeronautical Radio, Inc. (Arinc)

American Telephone and Telegraph
Company

Ameritech Operating Companies

Bell Atlantic

BellSouth

Continental Telecom, Inc,

Elkhart/Fidelity

Federal Executive Agencies

Fort Bend Telephone Company

GTE Telephone Companies

International Communications
Association

NYNEX

Pacific Bell and Nevada Bell

Rochester Telephone Corporation

Rural Telephone Coalition

Southern New England Telephone
Company

Southwestern Bell Telephone Company

Taconic Telephone Corporation

United States Telephone Association

United Telephone System, Inc.

US West

Waitsfield Fayston and Granite State
Telephone Company

Appendix B

PART 69— AMENDED]

Part 69, Chapter 1 of Title 47, Code of
Federal Regulations, is amended as
follows.

1. The authority citation for 47 CFR
Part 69 continues to read as follows:

Authority: Secs. 4, 201, 202, 203, 205, 218,
403, 48 Stat. 1068, 1070, 1072, 1077, 1004, as
amended, 47 U.S.C. 154, 201, 202, 203, 205, 218,
403, unless otherwise noted.

2.In § 69.3, paragraphs (a), (b), (2)(6),
and (e)(8) are revised to read as follows:

§69.3 Filing of access service tarifis

{a) A tariff for access service shall be
filed with this Commission for an annual
period. Such tariffs shall be filed so as to
provide a minimum of 80 days notice
with a scheduled effective date of
January 1, provided however, that a
tariff for access service for the period
from June 1, 1986 to December 31, 1986,
shall be filed to provide a minimum of 80
days notice with & scheduled effective
date of June 1, 1986,

(b) The requirement imposed by
paragraph (a) of this section shall not
preclude the filing of revisions to those
annual tariffs that will become effective

on dates other than January 1.
(e) .- . »

(6) A telephone company or
companies that elect to file such a tariff
for the period June 1, 1986 to December
31, 1986, shall notify the Association not
later than November 30, 1085, and for
any annual period subsequent to

December 31, 1986, shall notify the
association not later than June 30 of the
preceding year, if such company or
companies did not file such a tariff in
such preceding period or cross-
referenced association charges in such
preceding period that will not be cross-
referenced in the new tariff.

- » - . -

(8) To enable the association to
prepare an access tariff for each annual
period subsequent to December 31, 1986,
each telephone company shall notify the
association no later than June 30 of the
preceding year of the projected average
number of private line terminations and
any other lines that would be subject to
the special surcharge: provided,
however, that for the period June 1, 1986,
to December 31, 1088, such information
shall be given to the association by
November 30, 1985.

3. Section 69.606(b) is revised to read
as follows:

§69.606 Computation of average
schedule company payme

(b) The association shall submit a
proposed revision of the formula for
each annual period subsequent to
December 31, 1986, or certify that a
majority of the directors of the
association believe that no revisions are
warranted for such period on or before
June 30 of the preceding year.

[FR Doc. 85-24174 Filed 10-8-85; 8:45 am|
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docke} No. 80-18; Notice 4]

Federal Motor Vehicle Safety
Standards; Anchorages for Child
Restraint Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule.

SUMMARY: To permit the securing of
child safety seats, this notice amends
Standard No, 210 Seot Belt Assembly
Anchorages, to require all vehicles with
automatic restraint systems at the right
front passenger seating position to be
equipped with anchorages for a lap be'lt
at that position if the automatic restraint
cannot be used to secure a child safety
seat. Some automatic belts cannot be
used to secure child safety seats since
they include only a single, diagonal
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shoulder belt. The new requirement will
enable parents to install a lap belt if
they wish to secure a child safety seat in
the front right outboard seating position.
The amendment also requires vehicle
manufacturers to include information in
their owner's manuals on child safety
and the location of shoulder belt
anchorages in the rear seats. The
owner's manual must also provide
instructions explaining how a lap belt
can be installed for use with child safety
seats in the front right passenger seating
position in vehicles with automatic
restraints that cannot be used for
securing child restraints.

DATES: The effective date for all of the
amendments, except for the
amendments adding S6 and S7 to the
standard, is September 1, 1987. The
amendments adding S6 and S7 contain
information collection requirements
which must be approved by the Office of
Management and Budget (OMB). After
OMB approval, the agency will publish a
notice announcing the effective date of
S6 and S7 of the standard. Petitions for
reconsideration must be received by
November 12, 1085,

ADDRESS: Petitions for reconsideration
should refer to the docket and notice
number of this natice and be submitted
to: Administrator, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC

FOR FURTHER INFORMATION CONTACT:
Mr. Vladislav Radovich, Office of
Vehicle Safety Standards, Room 5320,
National Highway Traffic Safety
Administration, 400 Seventh Street SW.,
Washington, DC 20590. Telephone (202)
426-2264. .
SUPPLEMENTARY INFORMATION: On
December 11, 1980 {45 FR 81625),
NHTSA issued a notice of oposed
rulemaking to amend Slang;rd No. 210,
Seat Belt Assembly Anchorages, to
require anchorages in certain vehicles
for child safety seat tether straps. In
addition, the notice proposed requiring
. vehicles equipped with automatic
restraint systems at the right front
designated seating position, which can
not be used for the securing of child
safety seats, to have separate
anchorages at that position for the
installation of Type 1 lap belts,

On July 5, 1985 (50 FR 27623) the
agency published a notice terminating
the portion of the proposed rule
toncerning anchorages for child safety
seat tether straps. As explained in that
notice the agency has decided that the
appropriate way to reduce problems
created by tether misuse is to propose
un amendment (50 FR 27633) to
Stardard No. 213, Child Restraint

Systems to require all child safety seats
to pass a 30 mile per hour simulated
crash test without a tether attached.
This will ensure that all child safety
seats provide an adequate level of
safety even if they are designed to be
used with a tether strap, This notice
Announces the agency decision on the
remaining portion of the proposed rule
relating to front passenger seat safety
belt anchorages.

Lap Belt Anchorages for Front Seats

A large percentage of the commenters
supported the proposed requirement on
the basis that some provision is
necessary for securing child restraint
systems used in front right seating
positions, especially in vehicles with
single, diagonal automatic belt designs.
Several commenters noted that, in
particular, infant safety seats are often
used in that seat so the infant is within
the view and reach of an adult.
However, several commenters stated
that the propsals did not go far enough.
Some commenters recommended that in
addition lo requiring holes for
anchorages, the agency should require
anchorage hardware to be installed by
vehicle manufacturers so that lap belts
could be readily installed by consumers.
Other commenters recommended that
lap belts be required for these positions
in addition to the anchorages.

A few commenters argued that the
proposed anchorages should nol be
required at all because the rear seat is
the safest location for the transportation
of children and the proposal would
encourage parents to place their
children in the less safe front seat.
Several commenters also requested that
the anchorage strength for the lap belt
anchorages be set at 3,000 pounds rather
than the proposed 6,000 pounds, on the
basis that the lap belts would only be
used to restrain children, not adults.

The agency agrees that the
installation of lap belts in front seating
positions not currently heving them
(vehicles equipped with single, diagonal,
automatic beits or with nondetachable
automatic belts that cannot be used for
attachment of child safety scats) would
be the optimum situation insofar as
securing child safety seats is concerned.
Short of this, requiring complete
attachment hardware would make the
installation of lap belts somewhat easier
than if manufacturers only provide
anchorage holes. However, both of these
approaches involve costs which the
agency believes are not justified
because of the limited number of vehicle
owners who would actually have need
of this equipment.

The cost of requiring the actual
anchorage hardware in addition to

providing threaded anchorage holes
would be approximately $.30 for each
vehicle, and the cost of requiring the lap
belts to be installed would be
approximately $14.00 per vehicle, If lap
belis or anchorage hardware were
required. many owners would be paying
for equipment they do not need. The
agency does not believe these costs are
justified since the presence of the
threaded hole will allow those vehicle
ownears who actually have need of lap
belts to easily install them. The agency
has therefore decided to require only
threaded anchorage holes to be present.
With the threaded holes present, the
attachment hardware and lap belt can
be installed in a short time,

Type of Threaded Holes

Several commenters objected to the
proposed requirement that the
anchorege holes be threaded to accept
one specific type of bolt for attaching a
lap belt, They said that Standard No.
209, Seat Belt Assemblies, permits the
use of several types of bolts and argued
that specifying the use of only one type
of bolt would be restrictive. The agency
agrees that manufacturers should have
the same design flexibility as provided
by Standard No. 209. Therefore, the final
rule provides that manufacturers can
thread the anchorage holes to accept
any one of the bolts permitted by
Standard No, 209.

Anchorage Strength

With regard to anchorage strength. the
agency believes that the lap belt
anchorages required by this amendment
should comply with the 5,000 pound
requirement currently specified in
Standard No. 210 for Type 1 lap belts,
rather than the 3,000 pound requirement
recommended by some commenters. It is
true that certain “special” lap belts
designed only for use by children might
not need to mest a 5,000 pound strength
requirement. However, since only
anchorage holes are required, some
persons may install typical lap belis
which will at times be likely used by
adults. Adults might also use the
“special” lap belt designed only for use
by chiidren, thinking that it is intended
for use by anyone. For these reasons,
the agency believes it is important for
the anchorage strength to be sufficient
to withstand the 5,000 pound force that
could be generated by an adult in &
crash. The agency is therefore adopting
a 5,000 pound strength requirement.

Information in the Owner's Manual

The notice of proposed rulemaking
proposed that the owner’s manual in
each vehicle provide specific
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information about protecting children in
motor vehicles. It proposed that each
owner's manual explain how to use a
vehicle lap belt to secure a child safety
seal, alert parents that children are safer
in the rear seats, particularly in the
center rear seal, and have a specific
warning about the need to use infant
and child safety seats. All 50 States and
the District of Columbia now require
children to be fastened into child safety
seats. The notice also proposed that the
owner's manual provide information
about the proper installation of a lap
belt in the front right passenger seating
position of a vehicle with an automatic
restraint that cannot be used to secure a
child safety seat. In addition, the notice
t the owner's manual
Aflentily the location of the shoulder belt
: that are currrently required

by the standard for rear outhoard
seating positions,

Several commenters said that
recommendations concerning the proper
use of lap belts for attachment of child
safety seats should be given by the child
safety seat manufacturer rather than by
the vehicle manufacturer. They said that
the child safety seat manufacturer is
more knowledgeable about the proper
use of its product. The agency agrees
and notes that all child safety seat
manufacturers currently provide such
information. Accordingly. vehicle
manufacturers will only be required to
have a section in the owner’s manual
referring to the importance of properly
using the vehicle belts with child safety
seats and will not bave td provide
specific information about the use of
belts with each type of child safety seat.

Other commenters expressed concern
about the proposed requirement that
vehicle manufacturers slate thal the
cenler rear seat is the safest position lo
secure a child safety seat. The
commenters noted that many vehicles
currently do not have a cenler rear seal.
Other commenters objected to including
the information in owner's manuals of
vehicles that do nol have a rear seal.
The agency agrees wilh these objections
and has therefore modified the
requirement so that vehicles with no
rear seats do not have to include the
statement and in vehicles with no center
rear seat, 8 manufacturer only has to
state that the rear seat is the safest
position. Several commenters argued
that the agency should not require
manufacturers to provide infermation in
the owner's manual since the agency's
noncompliance notification and remedy
regulations would then apply. They
recommended that the manufacturers
voluntarily provide the information.

The agency recognizes that the
proposed warning requirement, which
would have required manufacturers to
use specific wording on child safety in
the owner's manual, could lead to
situations where manufacturers would
have to file petitions for
inconsequentiality for minor variations
in the wording. At the same time, the
agency believes that it is important that
vehicle owners receive general
information on child safety and specific
information on installing lap belts at the
right front seat. Thus manufacturers will
still have to provide information about
protecting children. However, the
agency has decided against requiring a
warning with prescribed wording about
child safety in all owner's manuals, so
as to give manufacturers the maximum
flexibility to incorporate that
information effectively.

Finally, the agency is adopting, as
proposed, the requirement that the
owner's manual provide information
about the location of the shoulder belt
anchorages for the rear seat. Several
commenters said that few people are
aware that the anchorages are currently
present and therefore do not know that
shoulder belts can be installed in the
rear seats. No commenter objected to
this proposal.

Effective Date

The safety belt anchorage
requirements included in this
amendment become effective September
1, 1887. In response to the notice of
proposed rulemaking, various vehicle
manufacturers indicated leadtime needs
of one year, 18 months, two years and
three years. Those estimates, however,
reflected the time necessary for
designing, tooling. and installing tether
unchorages rather than for the simpler
task of providing additional lap belt
anchorages. Standard No. 210 currently
requires anchorages for a Type 2 lap-
shoulder safety belt (an inboard and an
outboard floor anchorage for the lap
portion of belt and an outboard
anchorage for the upper torso belt) at
each front outboard seating position,
even if the vehicle is equipped with a
single, diagonal automatic belt.
However, the inboard anchorage of
some diagonal belts is not suitable for
attachment of a lap belt since the
anchorage is designed only to
accommodate an automatic belt. The
amendment adopted today would
require, for some vehicles, the addition
of one more anchorage (an additional
inboard anchorage) than currently
required. For any vehicles which have a
three point nondetachable automatic
bell that cannot be used, two additional
anchorages may be required. After a

careful consideration of all comments
and an evaluation of the necessary
design changes and tooling
requirements, the agancy has concluded
that a leadtime of one year should be
sufficient.

However, if the rule were to go into
effect in mid-model year, the tooling and
other costs associated with the rule will
substantially increase. Therefore, the
agency has decided that there is good
cause for making the rule effective on
September 1, 1987, A leadtime of longer
than a year is in the public interest since
it will serve to reduce the cost of the
rule to manufacturers and consumers,

Cost and Benefils

NHTSA has examined the effect of
this rulemaking action and determined
that it is not major within the meaning
of Executive Order 12291 or siguificant
within the meaning of the Department of
Transportation’s regulatory policies and
procedures. The ageacy has prepared a
final regulatory evaluation, which has
been placed in the dockel, for this
amendmen!. The evaluation shows that
the cost of providing the anchorages
required by this rule shouold not be
greater than $0.17, which should not
have a significant economic effect on
either manufacturers or consumers.

The agency does no! precisely know
how many automatic belt designs do not
include a lap belt. If 10 percent of the
new car fleet did not have lap belts, it is
anticipated that the installation of lap
belts by motorists will save two lives
and prevent 190 injuries annually, The
maximum benefit, if all automatic
restraint designs did not include a lap
belt. would be 23 lives saved and 1,900
injuries reduced per year, assuming
motorists install lap belts in all cases
where they are needed.

Regulatory Flexibility Act

NHTSA has also considered the
effects of this rulemaking action under
the Regulatory Flexibility Act. Based on
that consideration, I hereby certify that
it will not have a significant economic
impact on a substantial number of small
entities, Few, if any, passenger car
manufacturers would gualify as small
entities. Small organizations and
governmental units should not be
significantly affected since the price
increases associated with this proposed
action should not affect the purchasing
of new motor vehicles by these entities.

Environmental Effects

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
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this action will not have any significant
impact on the quality of the human
environment,

Paperwork Reduction

56 and S7 of this rule, concerning the
information that must be provided in the
vehicle owner's manual, contains
information collection requirement,
which wiil be submitted to the Office of
Management and Budget for review
under the Paperwork Reduction Act (44
U.S.C. 3501 &t seq.) The requirement of
56 and S7 will become effective only
after OMB has assigned an approval
number. When OMB assigns that
number, the agency will publish a notice
in the Federal Register announcing the
effective date for S6 and S7 of the rule.

List of Subjects in 48 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles.

PART 571—{AMENDED)

In consideration of the foregoing,
Standard No. 210, Seat Belt Assembly
Anchorages (48 CFR 571.210), is
amended as set forth below:

1. The authority citation for Part 571
continues to read as follows:;

Authority: 15 U.S.C. 1392, 1401, 1403, 1407:
delegation of authority at 49 CFR 1.50.

2. A new section 4.1.3 is added to read
as follows:

§571.210 [Amended)

5413 Notwithstanding the provision
of paragraph $4.1.1, each vehicle
equipped with an automatic restraint at
the front right outhoard designated
seating position that cannot be used for
securing a child restraint system shall
have anchorages for a Type 1 seat belt
assembly at that position. The
anchorages shall consist of, at a
minimum, holes threaded to accept bolts
complying with S4.1(f) of Part 571.200 of
this chapter.

3. New sections S6 and S7 are added
to read as follows:

S6. Owner's Manual Information. The
owner's manual in each vehicle shall
include:

(a} A section explaining that all child
restraint systems are designed to be
secured in vehicle seats by lap belts or
the lap beit portion of a lap-shoulder
b_«ell. The section shall also explain that
children could be endangered in a crash
tf their child restraints are not properly
secured in the vehicle.

{b) In a vehigle with rear designated
‘ealing positions, a statement alerting
vehicle owners that, according to

accident statistics, children are safer
when properly restrained in the rear
sealing positions than in the front
seating positions. In a vehicle with a
center rear seating position, the owner's
manual shall state that the center rear
position is the safest.

{c) A diagram or diagrams showing
the location of the shoulder belt
anchorages required by this standard for
the rear outhoard designated seating
positions, if shoulder belts are not
installed as item of original equipment
by the vehicle manufacturer at those
positions,

S7. Installation Instructions. The
owner's manual in each vehicle with an
automatic restraint at the front right
outboard designated seating position
that cannot be used to secure a child
restraint system shall include:

(a) A statement that the antomatic
restraint at the front right outboard
designated seating position cannot be
used for the securing or a child restraint
system.,

(b) If & lap belt is not installed at the
front right outboard designated position
as an item of original equipment by the
vehicle manufacturer, then the owner's
manual shall have:

(i) A statement that anchorages for
installation of a lap belt to secure a
child restraint system have been
provided at the front right outboard
designated seating position.

(ii) A diagram or diagrams showing
the locations of the lap belt anchorages
for the front right outboard designated
sealing position.

(iii} A step-by-step procedure and a
diagram or diagrams for installing the
proper lap belt anchorage hardware and
a Type 1 lap belt at the front right
outboard designated seating position.
The instructions shall explain the proper
routing of the belt assembly and
attachment of the assembly to the lap
belt anchorages.

Issued on October 4, 1985.

Diane K. Steed,

Administrator.

|FR Doc. 85-24251 Filed 10-9-85; 8:45 am)
BILLING COOE 4910-50-M

—_—

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Sarvice
50 CFR Part 20

Migratory Blrd Hunting; Late Seasons,
and Bag snd Possession Limits for
Certain Migratory Game Birds in the
United States; Correction

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule, correction.
SUMMARY: On Seplember 25, 1085, the
Service published in the Federal
Rogister seasons, limits, and shooting
hours for waterfow] and certain other
migratory game birds. This document
carrects § 20.105 of 50 CFR to remove
the waterfowl hunting closures in
disputed areas of lllinois and California;
to correct the entry for-the scaup-only
season in New Hampshire, and the
opening and closing dates for the first
segment of the black duck season in the
South Zone of New Jersey: and 1o
include the bag limits for the special
canvasback season in Virginia; this
document also corrects §§ 20,109 of 50
CFR to add the extended seasons of
Maine and South Carolina for taking
migratory game birds by falconry.

DATE: Effective on October 10, 1985,

FOR FURTHER INFORMATION CONTACT:
Rollin D. Sparrowe, Chief, Office of
Migratory Bird Management, U.S, Fish
and Wildlife Service, Department of the
Interior, Washington, D.C. 20240. Phone
(202) 254-3207.

SUPPLEMENTARY INFORMATION: On
September 25, 1985, the Service

- published in the Federal Register (50 FR

38952) seasons, limits, an shooting hours
for certain migratory game birds. In the
table under § 20.105 where the seasons,
limits and shooting hours are listed for
Hlinois in the Mississippi Flyway (50 FR
38960) and California in the Pacific
Flyway (50 FR 38965), the respective
footnote for each State indicating that
waterfow] hunting is closed in certain
areas unless and until the State
authorizes, agrees to and aids the
Service in establishing these areas as
steel-shot-only zones has been removed.
Both States have agreed to the
imposition of steel shot regulations in
the disputed areas and notice is hereby
given that the closure on waterfowl
hunting in those areas has been lifted.
At 50 FR 38957, the scaup-only season
listed for the Inland Zone of New
Hampshire is an error, it should appear
for the State's Coastal Zone in place of
the listed extra-scaup option. The
opening and closing dates for the first
half of the split season for black ducks
in the South Zone of New Jersey are
listed as October 28 and November 2,
respectively; the opening date should
read October 12 and the closing date
should read October 19, At 50 FR 38959,
the daily bag and possession limit for
canvasbacks during Virginia's special
canvasback season should read 4 and 8,
respectively. In the table under § 20.109
where the extended seasons, limits and
hours for taking migratory game birds
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by falconry in the Atlantic Flyway are
listed {50 FR 38967} the seasons of
Maine and South Carolina where
inadvertently omitted.

PART 20— AMENDED]

1. Accordingly, the Service corrects
§ 20,105 of 50 CFR Part 20 at 50 FR 38960
and 38963, and 38965 and 38967 by
deleting footnote {12] for llinois and
footnote (21) for California, respectively;
and by revising the scaup-only season in
the duck zones of New Hamsphire and
the black duck season in the South Zone
of New Jersey at 50 FR 38957; and the
bag limits for canvasbacks during
Virginia's special canvasback season at
50 FR 38959, as follows:

§20.105 Seasons, limits, and shooting
hours for waterfowl, coots, and gallinules.
[Correcled|

ATLANTIC FLYWAY

Lmits
= v
Season detes Pos-
4 835 coswon
New Hampshire
Ducks:
Indand Zone (1)
Ouchs._ Ot 5-0ct 278 1 2
Nov. 28-Dec 14
Ducis OLsOct 278 -] 10
Nov. 28-Dec. 14
Eava toal dimeg Oct 5-Oct 13 A0 A
MGUAS 308300
Coastat Zoow (1)
Black Ducks Now, 28-Dac. 20 2 -
Ducks . Oct 20-Nov. 2 8 R 8
Nov. 26-Dec. 28
Exirst tond uong Oct 25-Now. 3 2 A4
oA 300800 A
Scoup onky Des. 29-Jan 13 5 0
SERSON
New Jorsay
Duckx
South Zooe (1)
Biack Ducks Oct 12-Oct 108 1 2
Nov. 27-Dec. 20
Virginia
Spoecial Canvasback  Jan. 8-Jan. 13 4 8
SOABON.
- . - - -

§20.109 [Corrected]

2. The Service corrects § 20.109 of 50
CFR Part 20 at 50 FR 38967 by adding
alphabetically by State under the
Atlantic Flyway the extended falconry
seasons of Maine and South Carolina as
follows:

Atlantic Fiyway
Mene
Duchs, Coots,
Mergansers
North Zone . NOv. H4-Jan. 13 (ooly | black
duck Gady, 2 in possesson)
South Zona Oct, 20-Nov. 19 and Dac. ¥5-
Jan. 13 (only t biack dock
cally, 2 in possession)
Soutn Carofina
Ducks, Coots Oct. 8-0Oct 11 3nd Oct 13-Nov
Mergansons

27 and Ouc. 1-Doc. &

Public commen! was received on
proposed rules for the seasons and
limits contemplated herein. These
comments were addressed in Federal
Registers dated June 4, 1985, (50 FR
23459), August 13, 1985, (50 FR 32587)
and September 5, 1985, (50 FR 36198). By
nature of the corrections and the time
available, these changes must become
effective immediately. Accordingly. the
Notice and public comment required by
the Administrative Procedure Acl is

* unnecessary, and the Service finds that

good cause exists for making this rule
effective immediately upon publication
in the Federal Register. The Service
reported measures it had undertaken to
comply with requirements of the §
Regulatory Flexibility Act and Executive
Order 12291 in the Federal Register
dated March 14, 1985 (at 50 FR 10282).
The seasons promulgated by this rule
are authorized under the Migratory Bird
Treaty Act of July 3, 1918, (40 Stat. 755;
16 U.S.C. 703-711), as amended.

Dated: October 4, 1985.
P. Daniel Smith,
Acting Deputy Assistant Secretary for Fish
and Wildlife and Parks.
|FR Doc. 85-24280 Filed 10-6-85; 8:45 am)
BILLING CODE 4310-55-M
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and

making prior to the adoption of the final
rules.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 303 and 309

Rules for Disclosure of Change In
Bank Control Notices

AGENCY: Federal Deposit Insurance
Corporation.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Board of Directors of the
Federal Deposit Insurance Corporation
(FDIC) solicits comments on three
proposals: (1) To require persons who
have filed notices with the FDIC under
the Change in Bank Control Act of 1978
("CBCA” or “Act”) 12 U.S.C, 1817(j), to
publish an announcement of the notice’s
acceptance in a newspaper, except that
in the case of a public tender offer the
announcement may be delayed until a
tender offer commences; and (2) to make
certain information regarding CBCA
notices accepted by the FDIC available
to the public upon request, except in
certain public tender offer situations.
These proposals represent a departure
from the FDIC's current policy of
confidentiality with respect o pending
notices, i.e., notices pertaining to
acquisitions not yet consummated.
These proposals are designed to (1)
increase the amount of timely and useful
information available to the public and
(2) increase the FDIC's sources of
information in connection with its
statutory review of acquisitions and
changes in control, thereby enhancing
the FDIC's ability to carry out the
purposes of the CBCA, namely, to
prevent dishonest or unqualified persons
from acquiring control of a federally
insured bank. At the time these
amendments become final, the FDIC will
publish a conforming amendment to its
f’nvacy Act system of records titled
‘Changes in Bank Control Ownership
Records”. The amendment would
expand the routine uses for which the
data in the system may be used without
the consent of the individual to whom
the data pertains.

Federal Register
Vol. 50, No. 197
Thursday. October 10, 1885

DATE: Comments must be submitted on
or before November 12, 1085,

ADDRESS: Send comments to: Hoyle L.
Robinson, Executive Secretary, Federal
Deposit Insurance Corporation, 550 17th
Street, NW,, Washington, D.C. 20429.
Comments may be hand delivered to
and are available for reviewing in Room
6108 on weekdays between the hours of
8:30 a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Francis X. Grady, Attorney, Legal
Division, [202-389-4151], Room 40558,
550 17th Street, NW., Washington, D.C.
20429 or James R. Dudine, Chief, Special
Activities Section, Division of Bank
Supervision [202-389-4412], Room 5100,
6550 17th Street, NW., Washington, D.C.
20429,

SUPPLEMENTARY INFORMATION:
Background

Under the CBCA, persons seeking to
acquire control of any insured state
nonmember bank must submit a prior
written notice, describing the proposed
acquisition, to the FDIC. The transaction
may proceed if the FDIC, within a sixty-
day period, neither disapproves the
transaction nor extends the notice
period for an additional thirty days. An
acquisition may proceed prior to the
expiration of the disapproval period if
the FDIC issues written notice of its
intent not to disapprove the transaction.

In its administration of the CBCA, the
FDIC has followed an informal palicy of
confidentiality with respect to pending
notices. Although not set-forth formally
through a regulation or policy statement,
the policy is nontheless well known to
the banking bar and others involved in
bank acquisitions. Specifically, the
policy has been that the FDIC will
neither confirm nor deny the receipt of a
notice filed under the CBCA involving a
particular institution or filed by or on
behalf of a particular acquiring party.
The policy of neither confirming nor
denying the existence of a notive has
been followed both when there is a
notice pertaining to a pending
acquisition and when there is no such
notice pertaining to a pending or
unconsummated transaction. This has
been done to avoid indicating to
requester that the “neither confirm nor
deny” language is used only where there
is in fact pending notice. Exceptions to
the FDIC's current! policy of
nondisclosure include proposed
acquisitions that are public tender offers

or otherwise publicly known
transactions, in which case the FDIC
may disclose the information contained
in a notice to the same extent that the
information is already publicly available
elsewhere. :

It was the FDIC’s view in formulating
its current policy of nondisclosure under
the CBCA thal even mere
acknowledgment of the receipt of a
CBCA notice could cause competitive
harm and disadvantage to the acquiring
party, On the other hand, where a
change in control has been
consummated or where a notice pertains
to a publicly known acquisition,
disclosure would not affect the
dynamics of the marketplace. Hence,
under such circumstances, disclosure is
made in response to a Freedom of
Information Act (“FOIA") request. The
FDIC perceived congressional intent to
be that the CBCA serve neither as a
device for triggering defensive action on
the part of persons who might be
opposed to the change of control nor to
alter the economics of the marketplace
in which the control might be acquired.

The FDIC now believes that the
concerns expressed as support for the
current policy should be revisited and
weighed agains! its experience
administering the CBCA. The FDIC is of
the opinion that the benefits gained from
informing the public of proposed
changes in control outweigh the risks of
interfering with market factors. The
proposed public disclosure policy snd
newspaper publication requirement will
better enable the FDIC to fulfill its
responsibilities under the CBCA to
prevent dishonest and unqualified
people from acquiring control of a
federally insured state nonmember
bank.

Under the proposal, within three days
from receipt of the FDIC's acceptance of
the notice, the acquirer would be
required to publish an announcement in
the business section of a newspaper
having general circulation in the
community in which the institution's
home office is located. For banks

' The mere filing of s CBCA notice does not
" tically te “acceptance.” Rather, a
notice is considered accepted when the appropriate
reglonal office of the FDIC determines that the
notice contains all the information required by 12
US.C 1s17(j)60,
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located in communities where there is
no daily newspaper, the acquirer would
have ten days from receipt of the FDIC's
aceptance of the notice to publish the
newspaper announcement. For a notice
filed in comtemplation of a public tender
offer subject to the requirements of the
Williams Act Amendments to the
Securities Exchange Act of 1934 (15
U.S.C. 78), an acquirer can delay
newspaper publication until whichever
of the following occurs first: A tender
offer commences under the Securities
and Exchange Commisison's rule 14-2
(17 CFR 240.14d-2), other public
announcement is made, or until 30 days
after the notice is accepted by the FDIC.

The newspaper publication would
contain only the name of the prospective
acquirer, the name of the bank whose
stock is sought to be acquired, and the
date of acceptance of the acquirer’s
change in control notice. The newspaper
publication also would inform the public
of the procedures and deadlines for
commenting upon the filing. After
publication, copies of the newspaper
and the publisher's affidavit of
publication would be filed promptly
with the regional director of the FDIC
region in which the bank in which stock
is being acquired is located.

In order to ensure that the FDIC's
review process is not undully delayed,
comment by the public on the
acquisition would have to be received
within 20 days of the newspaper
publication in order to be considered as
part of the record of the notice of
acquisition of control. The public's
opportunity for comment, however,
would not preclude the FDIC from acting
on the notice before the comment period
has run.

Upon acceptance of a substantially
complete notice (other than notices filed
in contemplation of a tender offer), the
appropriate FDIC regional office would
make available to the public, upon
request, the following information:

(1) The name of the bank to be
acquired:

{2) The date the notice was accepted:

(3) The identity of the proposed
acquirer(s);

(4) The number of shares to be
acquired; and

(5) The number of outstanding shares
of stock in the bank.

If, at the time the information is
requested, the transaction has been
consummated, the following also would
be released.

(6) The date shares were acquired:

(7) The names of sellers (or
transferees); and

(8) The total number of shares owned
by purchasers (or acquirers).

Where a letter of intent not to
disapprove the change in control has
been issued, the contents of the letter
will normally be released to the public.
Where a written notice of disapproval of
a change of control has been issued. the
order of the Board of Directors
disapproving the acquisition would be
released to the public. During the period
in which an appeal can be requested,
the fact that the Board has acted to
disapprove and the date of the action
will be released, but the order itself will
not. Where the notice has been
withdrawn prior to disposition, the fact
that it has been withdrawn and the date
of withdrawal shall be released. The
remaining information in the notice will
be kept confidential consistent with the
Freedom of Information Act, 5 U.S.C. 552
(b){4) and (b)(6).

The exception to availability-upon-
request of basic information concerning
CBCA notices would involve notices
under the Act that are filed in
contemplation of a public tender offer
subject to the requirements of the
Williams Act Amendments to the
Securities Exchange Act of 1934. Such
notices could be given confidential
treatment for up to thirty days after the
notice is accepted if: (i) The filing party
requests such confidential treament and
represents that a public announcement
of the tender offer and the filing of
appropriate forms with the Federal
Deposit Insurance Corporation will
occur within thirty days from the filing
of the notice; and (ii) the Division of
Bank Supervision of the FDIC
determines, in its discretion, that it is in
the public interest to grant such
confidential treatment. Requests for
confidential treatment under other
circumstances could be granted by the
FDIC, in its discretion, when they are
justified as consistent with the purposes
of the CBCA.

Disclosure to the target bank and
disclosure by newspaper publication do
not, in the Board's view, constitute the
commencement of a public tender offer
under the Securities and Exchange
Commission's rule 14d-2 (17 CFR
240.14d-2). Under rule 14d-2, a tender
offer is deemed to commence, inter alia,
when there has been public
announcement through the press of the
following information: public disclosure
of the identities of the bidder and target,
the amount of securities sought, and the
price to be paid. The public disclosure
demanded g; these two proposed
measures does not require public
disclosure of the price to be paid for the
target’s stock.

The public release of information ~
entailed by these two proposals in no
way affects the obligations and

liabilities which the person filing the
notice may have under the federal
securities laws or other laws.

Comments on Disclosure Policy

Because the FDIC believes that the
subjects of public notice and input
regarding proposed acquisitions and
public release of information under the
CBCA is of broad interest, it requests
public comment on the policy generally.
In particular, the FDIC solicits comment
with respect to the following questions:

1. To what extent would newspaper
publication of the filing of a notice,
including identification of the bank and
the proposed acquirer, be useful in
eliciting information from the
community as to whether a proposed
change of control should be
disapproved?

2. To what extent would the interest
of a person filing a notice be prejudiced
by the early disclosure of its existence?

Regulatory Flexibility Act

This proposal, if adopted, would not
require any action by state nonmember
banks that they do not now perform
pursuant to current regulations. In
accordance with the Regulatory
Flexibility Act (5§ U.S.C. 601-12), the
FDIC certifies that this proposal will not
have a significant economic impact on a
substantial number of small banks, and
an Initial Regulatory Flexibility Analysis
was nolt prepared. £

Paperwork Reduction Act

The newspaper publication of the
filing of a notice, including identification
of the prospective acquirer, the targel
bank, and the date of filing, is not
“information” within the meaning of the
regulations that implement the
Paperwork Reduction Act. As such, the
Paperwork Reduction Act does not
apply to this proposed rule.

List of Subjects
12 CFR Part 303

Banks, banking: administrative
practice and procedure, Authority
delegations, Bank deposil insurance,
State nonmember banks, Change in
bank control.

12 CFR Part 309

Authority delegations, Disclosure
requirements, Freedom of Information,
Privacy.

Accordingly, the FDIC hereby
proposes to amend 12 CFR Parts 303 and
300 as set forth below.
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REQUESTS, SUBMITTALS,
DELEGATIONS OF AUTHORITY, AND
NOTICES OF ACQUISITIONS OF
CONTROL

1. The authority citation for Part 303
continues to read as follows:

Sec. 2(5), 2(6). 2(7)(j). 2(8), 2(9 “Seventh"
and "“Tenth™), 2{18), 2(19), Pub. L. No. 797, 64
Stal. 876, 881, 893 us amended by Pub. L. No.
86463, 74 Stat. 129: sec. 2, Pub. L. No. 87-827.
76 Stat. 953; Pub. L. No. 88-593, 78 Stat, 940;
Pub. L. No. 88-79, 79 Stal. 244; sec. 1, Pub. L.
No, 89-356, 80 Stal. 7; sec. 12(c), Pub. L. No.
89-485, BO Stat. 242; sec. 3, Pub. L. No, 88-597,
80 Stat, 824; title I, secs. 201, 205, Pub. L. No.
89-6095, 80 Stat. 1055; sec. 2(b). Pub. L. No. 90-
505, 82 Stat. 856; secs. 6(c) (7), (12), (13), Pub.
L. No. 95-369, 92 Stal. 616-820; title 111, secs.
306, 309 and title VL sec. 602, Pub. L. No. 85—
630, 92 Stal. 3677, 3683 (12 U.S.C. 1815, 1816,
1817(}), 1818, 1819 “Seventh” and "Tenth™,
1828, 1829); title I, sec. 108, Pub. L. No. 90-321,
82 Stal. 150 as amended by title IV, sec. 403,
Pub, L. No. 93495, 88 Stat. 1517 and title VI,
sec. 608, Pub. L. No. 96-221, 94 Stat. 171 (15
U.S.C. 1607).

2. Section 303.4(b) is revised to read
as follows:

§303.4 Change in bank control.

(b) Notices. (1) Notice of proposed
acquisition of control should be filed
with the regional director of the Federal
Deposit Insurance Corporation region in
which the bank in which stock is being
acquired is located. A notice shall not
be considered accepted unless
information provided is responsive to
every item specified in paragraph 6 of
the Change in Bank Control Act of 1978
(12 US.C. 1817(j)(8}), or every item
prescribed in the appropriate
Corporation forms. With respect to
personal financial statements required
by paragraph 6(b) of the Change in Bank
Control Act of 1978, an individual
acquirer may include a current
statement of assets and liabilities, as of
a date within ninety days of the notice
of proposed acquisition, a brief income
summary, and a statement of material
changes since the date thereof, subject
to the authority of the regional director,
the Director of the Division of Bank
Supervision, or the Corporation to
require additional information.

(2) Within three days from receipt of
the notice's acceptance by the
appropriate FDIC regional office, the
acquirer is required (i) to publish an
announcement (described in the notice
forms and instructions § 303.4(b)) in the
business section of a newspaper having
general circulation in the community in
which the home office of the bank
whose stock is sought to be acquired is
located, and (ii) to send a copy of the

newspaper publication and the
publisher's affidavit of publication to the
regional director of the FDIC region in
which the bank in which stock is sought
to be acquired is located. The
newspaper publication would only
contain the name of the prospective
acquirer, the name of the bank whose
stock is sought to be acquired, and the
date of aceptance of the acquirer's
change in control. In a community where
there is no daily newspaper, the
acquirer would have ten days from
receipt of the FDIC's acceptance of the
notice to publish the newspaper
announcement. For a notice filed in
contemplation of a public tender offer
subject to the requirements of the
Williams Act Amendments to the
Securities Exchange Act of 1934 (15
U.S.C. 78), an acquirer may delay
newspaper publication unti! & tender
offer commences under the Securities
and Exchange Commission’s rule 14d-2
(17 CFR 240.14d-2). As specified in the
aforementioned notice forms and
instructions, the newspaper publication
will inform the public of the procedures
and deadlines for commenting upon the
filed notice. The FDIC will not consider
comments received from the public more
than 20 days after the newspaper
publication as of its review of the
notice, Nor will the public’s opportunity
for comment preclude the FDIC from
acting, for good cause shown, on the
notice prior to the expiration of the

comment period.
PART 309—DISCLOSURE OF
INFORMATION

3. The authority citation for Part 509
continues to read as follows:

Authority: Sec. 2(9 “Seventh” and “Tenth"),
Pub, L. No. 797, 64 Stat. 881 as amended by
title 111, sec. 309, Pub. L. No, 95-830, 82 Stat.
3677 {12 U.S.C. 1819 “Seventh" and *Tenth”);
5 US.C. 552,

4.In § 309.4, is amerded by removing
paragraph (c)(2) and redesignating {c) (3)
an';l (2), and paragraph (d) is revised as
follows:

Publicly available information.

§309.4

{d) At the regional office of the FDIC
where the applicant or subject bank is
located:

(1) In the FDIC's discretion
nonconfidential portions of application
files as provided in 12 CFR 303.14(c),
including applications for d t
insurance, to establish branches, to
relocate offices and to merge. A list of
FDIC’s regional offices is available from
the Office of Corporate -
Communications, Federal Deposit X

Insurance Corporation, 5560-17th Street,
NW., Washington, D.C. 20429, (202) 389-
4221.

(2){i) Upon acceptance of a
substantially complete notice filed in
connection with the requirements of the
Change in Bank Control Act of 1978 (12
U.S.C. 1817()) (other than notices filed
in contemplation of a tender offer), the
appropriate FDIC Regional Office will
make available, upon request, the
following information: The name of the
bank to be acquired; the date the notice
was accepted; the identity of the
proposed acquirer(s); the number of
shares to be acquired; and the number
of outstanding shares of stock in the
bank. The mere filing of the notice does
not automatically constitute
"acceptance.” Rather, a notice is
accepted when the regional office

_ determines that the Notice contains all

information required by 12 U.S.C.
1817(j)(6).

(ii) If, at the time the information is
requested, the transaction has been
consummated, the following will also be
released upon request: The date shares
were acquired; the names of sellers (or
transferees); and the total number of
shares owned by purchasers (or
acquirers),

(iii) Where a letter of intent not to
disapprove the change in control has
been issued, the contents of the letter
will normally be released upon request.
Where a written notice of disapproval of
a change of control has been issued, the
final order of the Board of Directors
shall be released to the public. The
order becomes final upon the date the
right of appea! expires or upon appeal
being taken to the appropriate 1.8, court
of appeals, During the period in which
an appeal can be requested, the fact that
the Board has acted to disapprove and
the date of the action shall be released.
Where the notice has been withdrawn
prior to disposition, the fact that it has
been withdrawn and the date of
withdrawal shall be released. The
remaining information in the notice will
be kept confidential consistent with the
Freedom of Information Act, 5 U.S.C. 552
(Bj(a) and (b)(8).

(iv) Notices under the Change in Bank
Control Act that are filed in
contemplation of a public tender offer
subject to sections 13(d) or 14{d) of the
Williams Act Amendments to the
Securities Exchange Act of 1934 (15
U.S.C. 78) may be given confidential
treatment for up to thirty days after the
notice is accepted if: The filing party
requests such confidential treatment and
represents that a public announcement
of the tender offer and the filing of
appropriate forms with the Federal
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Deposit Insurance Corporation will
occur within thirty days from the filing
of the notice; and the FDIC determines,
in its discretion, that it is in the public
interest to grant such confidential
treatment. Requests for confidential
treatment under other circumstances
may be granted by the FDIC, in its
discretion, when they are justified as
consistent with the purposes of the
CBCA.

(v) The public release of this
information in no way affects the
obligations and liabilities which the
person filing the notice may have under
the federal securities laws or other laws.

By order of the Board of Directors this 30th
day of September, 1885,

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,

Executive Secrelary.

|[FR Doc. 85-24009 Filed 10-0-85; 6:45 am)
BILLING CODE 6714-01-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part9
[Notice No. 571]

Revision of the Boundary of the
Temecula Viticultural Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: ATF is proposing to amend
the approved boundary of the Temecula
viticultural area to include vineyards
which were unintentionally omitted
from the area when it was approved in
T.D. ATF-188 (49 FR 42563). This
proposal is based on a petition
submitted by Richard C. McMillan, a
partner of Bear Valley Vineyards,
located near Murrieta, California. The
establishment of viticultural areas and
the subsequent use of viticultural area
names as appellations of origin in wine
labeling and advertising will help
consumers better identify wines they
purchase. The use of viticultural area
appellations of origin will also help
winemakers distinguish their products
from wines made in other areas.

DATE: Written comments must be
received by November 12, 1985,
ADDRESSES: Send written comments to:
Chief, FAA, Wine and Beer Branch,
Bureau of Alcohol, Tobacco and
Firearms, P.O. Box 385, Washington, DC
20044-0385.

Copies of the petition and written
comments received in response to this
notice will be available during normal
business hours at: ATF Reading Room,
Disclosure Branch, Room 4406, Federal
Building, 12th and Pennsylvania
Avenue, NW, Washington, DC,

FOR FURTHER INFORMATION CONTACT:
John A. Linthicum, Coordinator, FAA,
Wine and Beer Branch, (202) 566-7626.
SUPPLEMENTARY INFORMATION: On
October 23, 1984, ATF published T.D,
ATF-188 (49 FR 42563) establishing the
Temecula viticultural area. ATF
received two opposing petitions for the
establishment of this area, each
proposing a different boundary, The
approved boundary, a hybrid of the two
petitioned boundaries, was developed
by ATF on the basis of voluminous
public comments and a public hearing.

The approved boundary inadvertently
omitted a portion of the Bear Valley
Vinevards which is on the east side of
Murrieta Creek. ATF did not intend to
draw the boundary through an existing
vineyard. Mr. Richard C. McMillan, a
partner of Bear Valley Vineyards,
petitioned ATF to revise the boundary

toinclude all of his vineyard in the
approved area. The area proposed to be
added is approximately 80 acres
containing approximately 35 acres of
grapevines which are part of Bear
Valley Vineyards.

The petition contains evidence that
the area to be added to the Temecula
viticultural area is under the same
marine climate influence which
distinguishes the approved area from its
surroundings. In addition, ATF believes
that the entire area is part of the place
named "“Temecula” except for the
village of Murrieta, California, east of
the proposed enlargement. The petition
contains affidavits supporting this
enlargement from eacg of the two
opposing parties in the original
rulemaking.

Public Participation—Written Comments

Based on the above discussion, ATF is
issuing this notice of proposed
rulemaking to request comments
concerning this proposed revision of the
Temecula viticultural area boundary.

ATF will not recognize any material
or comments as confidential. Comments
may be disclosed to the public. Any
material which the respondent considers
to be confidential or inappropriate for
disclosure to the public should not be
included in the comment. The name of
the person submitting a comment is not
exempt from disclosure.

Regulatory Flexibility Act
The provisions of the Regulatory
Flexibility Act relating to an Initial and

final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to this
proposal because the notice of proposed
rulemaking, if promulgated as a final
rule, will not have a significant
economic impact on a substantial
number of small entities. The proposal
will not impose, or otherwise cause, a
significant increase in reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities, The proposal is not
expected to have significant secondary
or incidental effects on a substantial
number of small entities,

Accordingly, it is hereby certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 US.C
605(b)) that this notice of proposed
rulemaking, if promulgated as a final
rule, will not have a significant
economic impact on a substantial
number of small entities.

Compliance with Executive Order 12291

In compliance with Executive Order
12291, ATF has determined that this
proposal is not a major rule since it will
not result in:

(a) An annual effect on the economy
of $100 million or more;

(b) A major increase in costs or prices
for consumers, individua! industries,
Federal, State, or local government
agencies, or geographic regions; or

(c) Significant adverse effects on
competition, employment, investment,
productivity, or on the ability of United
States-based enlerprises to compete
with foreign-based enterprises in
domestic or export markets.

Paperwork Reduction Acl

The provisions of the Paperwork
Reduction Act of 1880, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this notice because no
requirement to collect information is
proposed.

List of Subjects 27 CFR Part 8

Administrative practice and
procedure, Consumer protection,
Viticultural area, Wine,

Drafting Information

The principal author of this document
is John A. Linthicum, FAA, Wine, and
Beer Branch, Bureau of Alcohol,
Tobacco and Firearms.

Authority and Issuance

27 CFR Part 9—American Viticultural
Areas is amended as foliows:
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PART 9—{AMENDED]

1. The statutory authority for 27 CFR
Part 8 continues to read as follows:

Authority: August 29, 1935, Chaptor 814,
sec. 5, 49 Stat. 885, as amended (27 U.S.C.
205), unless otherwise noted.

2. Section 9.50 is amended by revising
paragraphs (c)(23) and {24) and adding
paragraphs (c}(25), (26), and (27) to read
as follows:

§9.50 Temecuta.

(c) - - -

(23) The boundary preceeds
northwesterly along the westernmost
branches of Murricta Creek to its
intersection with Hayes Avenue,
northwest of Murrieta, California.

(24) The boundary follows Hayes
Avenue northwesterly, approximately
4,000 feel, to ils terminus at an unnamed,
unimprovad, fair or dry weather road.

(25] The boundary follows this road
southweslerly to Murtieta Creek.

(26) The boundary proceeds
northwesterly along the westernmost
branches of Murricta Creek to its
intersection with Orange Street in
Wildomar, California.

{27) From the intersection of Murrieta
Creek and Orange Street in Wildomar,
California, the boundary proceeds in a
straight line to the beginning point.

Signed: October 2, 1985,

Stephen E. Higgins,
Director,

[FR Doc. 8524266 Filed 10-8-85; 8:45 am|
BILLING CODE 4810-31-M

- —_—

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 700, 701, 785, and 827

Surface Coal Mining and Reclamation
Operations: Permanent Regulatory
Program; Definitions; Requirements
for Permits for Special Categories of
Mining; Coal Preparation Plants:
Performance Standards; Reopening of
the Public Comment Period and Public
Hearing

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior,
AcTiON: Notice of reopening of public
comment period and public hearing.

Summary: The Office of Surface Mining
(OSM) has published proposed rules for
public comment which would amend
QSM': permanent regulatory program
with respect to coal preparation plants
and other surface coal mining

operations. OSM has decided to reopen
the comment period for the above
proposed rules and scheduie a public
hearing.

DATES: The comment period on the
proposed rules is reopened until 5:00
p.m. eastern time on November 14, 1985.
The public hearing is scheduled for
October 23, 1985, at 1 p.m. Rocky
Mountain time in Albuquerque, New
Mexico.

ADDRESS: The public hearing will be
held at the following location: 517 Gold
Street, Room 1022, Albuquerque, New
Mexico.

FOR FURTHER INFORMATION CONTACT:
Raymond Aufmuth, Division of Permit
and Environmental Analysis, OSM,
Department of the Interior, 1851
Constitution Avenue NW., Washington,
D.C. 20240; Telephone: (202) 343-1507.
SUPPLEMENTARY INFORMATION: OSM has
proposed rules and requested comments
on rules governing coal preparation
plants, 50 FR 28180. OSM has received a
request to hold a public hearing on these
proposed rules. In order to facilitate the
requested hearing and allow sufficient
notice to those who may wish {o
participate and to allow sufficient lime
for additional comment which may
result from the public hearing, OSM has
decided to reopen the public cormment
period for these rules.

The public hearing will be held
beginning at 1 p.m. Rocky Mountain
time, located at Room 1022, 517 Gold
Street, Albuquerque, New Mexico.

Dated: November 7, 1985,
Bren! Wahlquist,

Assistant Divector, Technical Services and
Research.

[FR Doc. 85-24308 Filed 10-9-85; 8:45 am)
GILLUNG CODE 4310-05-M

30 CFR Part 817

Permanent Program Performance

Standards; Underground Activities;
Subsidence Control

Agaency: Office of Surface Mining
Reclamation and Enforcement, Interior,

ACTION: Petition for rulemaking; deferral
of decision.

suMMmARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) of
the U.S. Department of the Intarior (DOI)
has decided to defer decision on the
rulemaking petition filed by the
Consolidation Coal Company (Consol)
requesting and exemption from the
requirements of 30 CFR 817.121 (d) and
(e) until a rule on the applicability of
section 522{e) of the Surface Mining
Control and Reclamation Act of 1977

(the Act), 30 U.S.C. 1201 et seq., to
underground mining has been
promulgated.

FOR FURTHER INFORMATION CONTACT:
Dr. C.Y. Chen, Cffice of Surface Mining,
U.S. Department of the Interior, 1951
Constitution Avenue NW., Washington,
D.C. 20240; Telephone: 202-343-1501
{Commercial or FTS). -

SUPPLEMENTARY INFORMATION: On june
1, 1983, OSM published its final
permanent program subsidence control
rules. (48 FR 24652), The rule, at 30 CFR
817.121{d), prohibits underground mining
activities beneath or adjacent to
specified structures and impoundments
unless the subsidence control plan
required by 30 CFR 764.20 demonstrates
that subsidence will not cause material
damage to or reduce the reasonably
forseeable use of those features or
facilities. Section 817.121(d) further
ellows the regulatory authority to limit
the percentage of coal extracted if it is
necessary in order to minimize the
potential for material damage. Section
817.121(e) provides that if subsidence
does cause material damage, the
regulatory authority may suspend
miniug until the subsidence control plan
is modified.

On Navember 30, 1983, Consol filed a
petition requesting OSM to revise
§ 817.121(d) and (&) of the subsidence
control rules to create an exemption
when the mining technology used
requires planned subsidence in a
predictable and controlled manner. That
request was based on section 518(b){1)
of the Surface Mining Control and
Reclamation Act (the Act), 30 US.C.
1201 ef seq., which provides that each
permit shall require the operator to
“adopt measures consistent with known
technology in order to prevent
subsidence causing material damage
. . . except in those instances where the
mining technology used requires
planned subsidence In a predictable and
controlled manner. . . "

On February 23, 1984, OSM requested
comments on the changes proposed by
Consol. (48 FR 6749), Among other
issues, OSM asked commenters to
address whether such a showing of no
malerial damage is essential to aid the
regulatory authority in making the
permil finding 